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DECISION 

r sustain the detemlination of the Centers for Medicare & Medicaid Services (eMS) to 
impose a civil money penalty (CMP) against Lakewood Senior Living of Pratt (Petitioner 
or facility) for failure to comply substantially with federal requirements goveming 
participation of long-term care facilities in Medicare and State Medicaid programs. CMS 
imposed a per instance CNIP of$ 7,000 on December 6,2005". based on a finding of 
immediate jeopardy. 

I. Background 

This case is before me pursuant to a request for hearing filed by Petitioner dated Febnlary 
16, 2006. Petitioner is a long-term care provider located in Pratt, Kansas. 

By letter dated December J (), 2005, C1\1S infol1l1ed Petitioner that based on findings uf 
an abbreviated survey conducted by the Kansas Depal1ment on Aging (State agency) on 
December 8,2005. it was Imposing selected remedies due to Petitioner's failure to he in 
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substantial compliance with the applicable federal requirements for long-tem1 care 
facilities. The remedies were bascd on an immediate jeopardy deficiency under Tag F­
324. The letter infonned Petitioner that CMS was imposing the following remedies: 

• A per instance eMP in the amount of$ 7,000 on December 6, 2005, based on an 
immediate jeopardy violation. 

• Denial of Payment for New Admissions (DPNA), effective March 8, 2005,1 if 
the facility failed to achieve substantial compliance at the time of a revisit. 

• Tem1ination of the provider agreement, effective June 8, 2006. 2 

I held a hearing on April 10,2007, in Wichita, Kansas. At the hearing, CMS offered five 
exhibits, identified as CMS Exs. 1-5. I received eMS Exs. 1-5 into evidence without 
objection. Petitioner offered 15 exhibits, identified as P. Exs. 1-15. t received these 
exhibits into evidence without objection. 

Subsequent to the hearing, the paliies submitted post-healing briefs (CMS Br. and P. Br.). 

Based on the testimony offered at the hearing, the documentary evidence, the arguments 
of the parties, and the applicable law and regulations, r find that Petitioner was not in 
substantial compliance, at the immediate jeopardy level, on the date determined by the 
State agency and eMS. I further find that eMS was authorized to impose a per instance 
CMP in the sum ofS 7,000 for the immediate jeopardy violation. 

I J. Applicable Law and Regulations 

Petitioner is considered a long-te1111 care facility under the Social Security Act (Act) and 
regulations promulgated by the Secretary of Health and Human Services (Secretary). The 
statutory requirements for participation by a long-tem1 care facility are found at sections 
1819 and 1919 of the Act, alld at 42 C.F.R. Palis 483 and 488. 

Sections 1819 and P)19 of the Act invest in the Secretary authority to impose (,MPs and 
DPNAs against a long-tenn care facility for failure to comply substantially with 
pmiicipation requirements. 

The DPNA was no longer in effect as of Decemher 8,2005. eMS Ex. 2, at 5. 

Petitioner came into substantial compliance prior to the effective date ufthe tenninatioJ1 
of the provider agreement, and therefore, the termination was not effectuated. 

I 
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Pursuant to the Act, the Secretary has delcgated to eMS and the States the authority to 
impose remedies against a long-tenn care t~lcility that is not complying substantially with 
federal participation requirements. The regulations at 42 C.F.R. Part 483 provide that 
t~lcilities which participate in Medicare may be surveyed on behalf of CMS by State 
survey agencies in order to asceliain whether the facilities are complying substantially 

with participation requirements. 42 C.F.R. §~ 488.10-488.28. The regulations contain 
special survey conditions for long-term care facilities. 42 C.F.R. §~ 488.300-488.335. 
Under 42 C.F.R. Part 488, a State or eMS may impose a CMP against a long-term care 
hlcility where a State survey agency ascertains that the facility is not complying 
substantially with participation requirements. 42 C.P.R. §§ 488.406,488.408,488.430. 
The CMP may start accruing as early as the date the facility was first out of compliance 
through to either the datc substantial compliance is achieved or the facility's provider 
agreement is tem1inated. 42 C.F.R. § 488.408. 

eMS may impose a CMP for either the number of days a facility is not in substantial 
compliance with one or more participation requirements or for each instance that a facility 
is not in substantial compliance, regardless of whether or not the deficiencies constitute 
immediate jeopardy. 42 C.F.R. § 488.430(a). Thus, eMS may impose a per instance 
CMP ranging from $ 1,000 (0 $ 10,000 for an instance of noncompliance regardless of 
whether the deficiency is at the immediate jeopardy level. 42 C.P.R. § 488.438(a)(2). 

The regulations define the term "substantial compliance" to mean: 

[A] level of compliance with the requirements of participation sllch that any 
identified deficiencies pose no greater risk to resident health or safety than the 
potential for causing minimal hann. 

42 C.P.R. § 488.301. 

"Immediate jeopardy" is defined to mean: 

[A] sitlJation in which the provider's noncompliance with one or more 
requirements of paI1icipation has caused, or is likely to cause, seriolls injury, hann, 
impairment, or death to a resident. 

42 C.F.R. ~ 48o.JO I. 

http:488.10-488.28
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In a CMP case, eMS must make aprilllafacie case that the facility has t~liled to comply 
substantially with participation requirements. To prevail, a long-term care facility must 
overcome CMS's showing by a preponderance of the evidence. Hillman Rehabilitation 
Cellter, DAB No. 161 1 (1997), airel, Hillman Rehabilitation Center v. US. Dep 't of 
Health and Human i'y'ervices, No. 98-3789 (GEB), slip op. at 25 (D.N.J. May 13, 1999). 

The Act and regulations make a hearing available before an Administrative Law Judge 
(ALJ) to a long-term care t~lcility against whom eMS has determined to impose a CMP. 
Act, ~ 1128A(c)(2), 42 C.F.R. ~§ 488.408(g), 498.3(b)(12), (13). The hearing before an 
ALJ is a de !lOVO proceeding. Anesthesiologists AfJiliated, et af., DAB CR65 (1990), 
alfd, ()41 F.2d () 78 (8th Cir. 199 I). 

III. Issues 

The issues in this case are: 

Whether the t~lcility was complying substantially with federal participation 
requirements; 

Whether the finding of immediate jeopardy was clearly erroneous; and, 

Whether the amount of the penalty imposed by eMS is reasonable, if 
noncompliance is established. 

IV. Findings and Discussion 

The findings of fact and conclusions of law noted below in italics are followed by a 
discussion of each finding. 

A. Petitioller was /lot ill substantial compliance with federal participation 
requiremellts. 

Thefacilityfailed to provide./ive residents who were at ri,I.,'kfor elopement, 
olle olwllOl1l sllcces5,jully eloped Oil December 6, 2(}05 (Resident (R)J), 
with adequate supervisioll and assistance devices to prevent accidents. ,f.2 
C.F.R. § 483.25(11)(2) (Tag F-324). 

The applicable regulation cit 42 C.F.R. ~ 48].25(h)(2), entitled "Quality of Care," 
provides that the facility must ensure that each resident receives adequate supervision and 
assistance devices to prevent accidents. 
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A summary of the surveyor findings as reflected in the Statement of Deficiencies (SOD) 
reveals that: 

Based on observation, intcrview, and record review, it was detcnnined that the 
t~lcility t~liled to provide adequate supervision to prevent accidents for 5 of 5 
residents. Resident number I (R 1) exited the facility on December 6, 2005, 
without staff knowledge. Observations and interview made on December 8, 
2005, with the Director of Nurses (DON), revealed that all exit doors did alann 
when activated, however, not all of the doors had a loud sound. Specifically, 
the northease door had a very soft sound. Staff busy in resident rooms could 
110t hear the alann. When interviewed on December 8,2005, the administrator 
reported that she checked the door alanns after the elopement and found them 
too quiet. R I, who was a cognitively impaired resident, left the facility dressed 
only in street clothes, without a coat. The temperature outside was very cold, 
reaching eleven degrees below zero Fahrenheit, with wind chill. R I remained 
outside close to an hour, until the Pratt police found her in an alley two blocks 
away from the facility. She had fallen and suffered abrasions to the face and 
left knee, and her eycglasses had broken. An ambulance took R 1 to the 
emcrgency department at Pratt Regional Hospital. 

eMS Ex. 2, at 1-4. 

Petitioner's contentions may be summarized as follows: 

eMS has made no allegation that anything was wrong with RI's care plan nor that the 
t~lcility failed to follow its care plan. There is no allegation that anything was wrong with 
its elopement policy and procedure or in the way that the facility implemented the policy 
and procedure. There is no allegation that Pratt failed to respond appropriately to the 
elopement incident. In other words, Petitioner did everything it could to prevent the 
elopcment, and the elopement occurred in spite of these measures, and not because of any 
deficient practice. eMS's contention that there are a number of practical steps that 
Petitioner could have taken to prevent the elopement is not the test for whether a 
deficiency under Tag F-324 has been appropriately cited. The fact that something could 
have been done differently does not support the conclusion that there was anything wrong 
with the measures implemented hy the t~lciIity. The facility regularly tested its door 
alarms for functioning, but could not havc predicted that staff members \vould not hear 
the door alarm when it sounded on December 6,2005. P. Br. at 1,2. 

1 The northeast door is also referred to as the '"east" door at other times in this decision. 
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During her testimony, surveyor Marsha Wilkening acknowledged that neither R l's care 
plan, nor the facility's elopement policy and procedure, was in question. Nor was there 
any question as to whether the care plan and elopement policy and procedure were 
t()llowed. The surveyor also acknowledged that there was no question as to whether the 
facility conducted regular testing of the Wanderguard bracelets or whether the facility 
staff perfonned IS-minute checks on R 1. Transcript (Tr.) at 20. Thus, those items of 
care as applied to RI, though important, are not at issue here. 

The issue that merits attention and consideration is whether Petitioner provided its 
elopement-prone residents with adequate supervision and assistance devices to prevent 
accidents. Care plans, policies and procedures, or alann systems do not, without more, 
prevent elopements. What can deter elopement is the manner in which stafT apply those 
measures. Thus, the issue here is a narrow one. Did the facility do everything in its 
power to prevent the elopement? Koester PaviliolZ, DAB No. 1750, at 24 (2000). 

R 1 is d 90-year-old female that, on admission to the facility, was assessed as heing at risk 
for elopement. The care plan called for fitting her with a Wanderguard, visual 
observation every 15 minutes, and knowledge of her whereabouts at all times. She had 
significant mental as well as physical deficits. P. Ex. 8, at 1; eMS Ex. 4, at 5. At 4:00 
p.m., on December 6, 2005, prior to her eventual elopement, R 1 had disabled the front 
door alarm in an effOli to exit the tacility. P. Ex. 5, at 8. 

The facility had a wandering and elopement policy that provided for ongoing monitoring 
of door alarnls to ensure that they were operational 24 hours a day. It was specifically 
established that staff was to check each door alarm every shift and make an entry on the 
"Door Alann Maintenance Checklist."" P. Ex. 6, at 2. The "Door Alarm Checklist" for 
the month of December 2005 reveals that entries were made in the morning (7:00 a.m.), 
afternoon (3:00 p.m.), and at bedtime (11 :00 p.m.) on the 6th 

• Tr. at 44, 57. Those entries 
appear at P. Ex. 12, at 12 in the forn1 of initials in the appropriate box designed to convey 
the message that each alarmed ctoor in the racil ity was tested for proper operation. 

Notwithstanding the above precautions, R 1 was able to exit the flCility sometime after 
(}:oo p.m. on the 61h of December 2005. She was found in an alley by the police and taken 
to the hospital for evaluation and treatment of ahrasions to her face and left knee. Facility 
staif was alerted to the elopement by another resident who stated having seen R I leave 
the facility through the east door. P. Ex. 5, at I. 

The facility had i1 three-shi ft work schedule. 
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On December 7,2005, the facility administrator submitted a complaint investigation 
report to the Kansas Department on Aging wherein the State was notified of the 
corrective actions taken by the facility in thc aftermath of R 1 's elopement. Concerning 
the door alarms, the repmi stated that the facility did the following: 

On December 7,2005, checked al1 doors to see if they were working, and tound 
that the alarm to the east door was not loud. 

Contacted maintenance and Tri-State Alarm Co. for a full evaluation of the alaml 
system. 

Assigned door monitors. (The posting of staff at the exit door when a problem is 
noted with the alarm is an intervention required by the Wandering and Elopement 
policy. P. Ex. 6, at 2.) 

On December 8, 2005, maintenance increased the alann sOllnd after receiving 
instmctions from Tri-State Alarm Co. over the phone. 

P. Ex. 5, at 2,3. 

I t should be noted that after checking all of the doors, the facility staff determined that 
only the east door had a low volume. That is precisely the door through which Rl eloped. 
Thus, nothing out of the ordinary was evident when the other doors were checked. 
Moreover, when the alarm company technicians conducted an inspection after the 
elopement incident, the alarm system was found to be in good working order. The only 
adjustment required was an increase in the volume. Tr. at 55. fr all of the other door 
ala1111s were set at a nom1al volume, as it was infelTed in the complaint investigation 
rcport prepared by the administrator, when staff performed the alarm check at the 
beginning of each shift, the persons performing the test should have noted the absence of 
desired decibels on the east door alarm. P. Ex. 5 at 2. The administrator explained that it 
took two people to conduct the test to determine if the alarms were functioning properly. 
One staff member would go and open an alanned door while another member would be 
positioned at the nurses' station to veri fy proper operation. The alalm sounded 
throughout the facility and a red light would go on at the nurses' station. Tr. at 51. As 
part of the complaint investigation report submitted by the administrator, a statement by 
staff member Anita Cunningham asserts that around the time afthe elopement call lights 
were going off and had the effect of drowning out the door alarm sound. However, the 
call light buzzer sounded only at the nurses' station where an amber light was located, to 
provide a visible warning that a call light had gOl1e off. Tr. at 52. Additionally, the 
amber lights were also located outside each resident's room. Tr. at 51. 
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A. close look at the facility "Door Alarm Checklist" leads me to infer that the staff either 
did not check the alanned doors for proper operation or performed a perfunctory test 
without paying attention to the results. I base this inference on the t:1Ct that the aftcl1100n 
alarm check (3:00 p.m.) and the "bed time" check (11 :00 p.m.) of the cast door on 
Decembcr 6,2005, did not reveal any abnormality in the operation of the alarm at that 
exit. This is evident from the absence of any mention by the nurse in the comments 
section of that [01111 regarding the low volume of the alan11 in the cast door. P. Ex 12 at 
12. However, at some point between those two testing events of the alarm system, which 
to the nursing staff revealed no abnonnality, an elopement occurred because the east door 
alaIm had a low volume (sometime after 6:00 p.m. on December (), 2005). In fact, the 
"Door Alarm Checklist" tonn contains no mention of any alarm door abnomlality for 
December 7, 2005 in spite of the fact that when the system was checked that day, it was 
revealed that the volume was low and the volume adjustment was not made until the 
following day. Moreover, Petitioner has admitted that there was no malfunction in its 
alarm system, and that the only problem with the cast door exit was that the volume was 
set too low. That same situation had to be present since the time when that alann was set 
to a low volume. Petitioner has not shown why any of the alaml tests that took place 
prior to December 7,2005, failed to alert statIto the low decibels in the east door alarm. 
There is no basis tor the administrator's testimony to the effect that she noticed the east 
door alaml to be lighter in volume on December 7 compared to previous occasions. Tr. at 
56. She was not the person who made the system checks, nor did she explain why the 
alarm would respond differently on December 7 than on December 6, if as detemlined by 
the technician, there was nothing wrong with it, except that the volume was set too low. 
That situation was addressed on December 8, 2005, by merely raising the volume on the 
alann. 

rn view of the foregoing, r find that Petitioner did not do everything that it could have 
done to prevent R 1's elopement. Thus, r conclude that eMS has established a prima facie 
case that Petitioner was not in substantial compliance by failing to ensure that each 
resident receives adequate supervision and assistance devices to prevent accidents. 
Petitioner has not overcome that showing by a preponderance of the evidence. 

B. OV!S'sfilldillg ofimmediatejeopardy was !lot clearly erroneous. 

Immediate jeopardy exists where a "provider's noncompliance with one or more 
requirements of participation has caused, or is likely to cause, serious injury, harm, 
impailment, or death to a resident." 42 C.P.R. § 488.301. Por a finding of immediate 
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jeopardy, it is not necessary to show that the noncompliance caused serious injury, hann, 
impainnent, or death; it is sufficient to show that the noncompliance was likely to cause 
serious injury, harm, impairment, or death. Fairfax Nursing Home, IIIC., DAB No. 1794, 
at 14 (2001). 

rn this case, there is strong prima facie evidence of immediate jeopardy level deficiencies 
inasmuch as vulnerable residents were placed at risk of likely suffering serious injury, 
halll1, impairment, or death. The credible evidence of record establishes that R1 suffered 
injUlies and actual harm. She was found in an alley where she fell and suffered abrasions 
to her face and left knee after leaving the con tines of the facility, unsupervised and 
undetected. She was exposed to severe cold weather for approximately one hour without 
proper winter clothing, and suffered mild hypothellllia. eMS Ex. 4, at 7. 

Petitioner should have foreseen that the failure to properly inspect the door alanns could 
result in the elopement of wandering residents. It is unquestionable that once a resident is 
out of sight of facility staff, and is outside without supervision, the resident could be 
exposed to serious harm or even death. I have already found that CMS has established a 
prima facie case that Petitioner did not provide adequate supervision and assistance 
devices to prevent accidents. Funhennore, Petitioner's failure to adequately protect 
elopement-prone residents created a window for R 1, as well as others similarly situated, 
to successfully exit the facility without detection or supervision. Petitioner argues that 
facility staff regularly tested its alaml doors for functioning, but could not predict that 
facility staff members would not hear the door alall11 when it sounded on December 6, 
2005. However, the only reason the staff did not hear the alarm was because the volume 
had been set too low, and they failed to take corrective action when they checked the 
system on a daily basis. Of course, that is assllming that the staff did in fact check the 
alarms for proper functioning and did not complete the "Door Alarm Checklist" without 
actually testing the system. Had the facility been more di ligent, the low volume on the 
east door alarm could have been noticed before R I exited the building without detection. 
Petitioner knew that R 1 was an elopement risk and had previously attempted to elope. 
The statTwas aware or should have been aware that ifgiven a window OfoppOliunity. she 
would dope. 

I mllst uphold eMS's determination as to immediate jeopardy unless it is clearly 
erroneous. 42 C.F.R. ~ 498.60(c)(2). Petitioner has not met its burden of showing that 
eMS's determination of immediate jeopardy is clearly en·oneous. 
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C. Tire amollllt oftire OlJP is reasonable. 

I have already discussed the basis for a finding of noncompl iance. Indeed, there is not 
only a prima facie case of noneomplia nee here, but the preponderance of the evidence is 
that Petitioner was not complying substantially with the regulatory requirements under 42 
C.F.R ~ .f83.25(h)(2). Furthermore, Petitioner has not met its burden of showing that 
C i\fS 's determination of immediate jeopardy is "clearly erroneous." 

eMS imposed a $ 7,000 per instance eMP. CMS may impose a CMP for either the 
number of days a facility is not in substantial compliance with one or more participation 
;'equirements or for each instance that a facility is not in substantial compliance, 
regardless of whether or not the deficiencies constitute immediate jeopardy. 42 C.F .R. 
~ 488.430(a). Thus. eMS may impose a per instance eMP ranging from $ 1,000 to 
S 10,000 for an instance of noncompl iance even if the deficiency is at the less than 
immediatejeopaniy level. .f2 C.F.R. § .f88.438(a)(2). In this case, where Petitioner 
failed to ensure that R I received adequate supervision and assistance devices to prevent 
accidents. and such bilme resulted in her leaving the facility lInsupervised, during which 
time she suffered injury and actual harm, a eMP of $ 7,000 is not unreasonable. 
Moreover, Petitioner has not disputed the reasonableness of the CMP. 

v. Conclusion 

r conclude that eMS correctly detennined that Petitioner was not complying \',:ith tederal 
requirements governing participation of long-term care facilities in Medicare and State 
Medicaid programs at the immediate jeopardy level, and that the imposition of a per 
instance immediate jeopardy CMP of$ 7,000 is appropriate. 

/s/ 	Jose A. Anglada 

Administrative Law Judge 


