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DECISION 

The principal Investigator (PI) or a research gra"t awarded 
to the Institute for Behavioral Re~earch (IBR) appealed the 
tar.lnltion of the grant by the Natlon1!1 Institutes of Uealth 
(NIH). The a.ount In dispute is $109,965.55, ~hich reprc
scnts the unexpended bal1!nce of the grant award. NIH decided 
that the grantee (IBR) l'al1ed to eOlllply materially with the 
terms and oonclitlons of the grallt. SlOard. NIH bll. ... ed Its 
deciSion 0" find1ngs which it. aet forth in the let.ter of 
tcrllllOJl.tloo dated August 30, 1982. Appeal File, Tab 9. The 
PUblic Health Service Grant Appeals Board (PHS Board) heard 
an initIal appeal by IBR and the PI under the procedures set 
out at 42 CFR Part 50, Subpart D, and arffr.ad the NIH 
deciaion on the Irounds stated In the letter of ter.fnation. 
The PI the" appealed that decision to this Board, on his 
behalf and that or IBR. 1/ 

The primary questfon fn this appeal la whether there waa a 
"ufficient basIs for t.he NIH conoluslon that the grantee 
failed to comply materially with the terms and conditions of 
the grant a~ard, !Ipaclf'toally, the npplicable principles for 
th~ care and use of laburatory a"11II815. Althoulh ve conclUde 
that the evidence does not fUlly support all of the NIH 
flndlnls, we conclude, nevertheless, that HIH had sufficient 
basla to lar.inate the grant for cause because IBR did not 
correct sOllle deficienCies In the physical racillties identi
fied at thc tl_e the grant vas suspended, failed to 
renelOtlate its letter of assurance that it would co.ply 

'I	 The Institute for Behavioral Rei'learch (IBR) and its 
parent Institution, the Institute" for Behavior 
Resources, Inc., participated 1n the PHS Board procecd
iOl3 but chose not to appeal thc decision further. 
Uowever, IBR reque~ted that th~ PI be allowed to 
prosecute the appeal before this Board. IBR agreed to 
accept the Board's deciSion in the appeal and NIH agreed 
to the PI's prosecution or the appeal under thaae 
circu.st.ncea. 
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wi th applicable policies for the care and ulle of laboratory 
anlmaUI, and because an attending veterinarian did not 
supervise the animal care progralD by lIIaking regularly 
SChedUled visits to the laboratory. 

!h~.'3 decision is based on the written record and on an 
evidentiary hearing. 

Summary of our Decision 

The record her", shows that NIH reacted immediately and, in 
context, fairly, to :stop what NIH perceived to be a serious 
threat to IBH's laboratory animals. Our detailed analysis, 
conducted with the betleflt of hindsight and a "ecord that has 
become voluminous, indlcat"'3 that 1I0me of NIH's bases for tbe 
termluatiotl are not substantially supported by thA record. 
Nevertheless, the record shows thllt IBIl did not comply .. ith 
certain reder-al requirements for the care and use of animals 
and that thi>! faihlre to comply ..as material. Soeeif'icaiiy, 
IBR did not make certain Improvements in the physical 
facilities which NIH reasonably required, althouRh lBR was 
given ample time to make the corrections. lDR failed to show 
that it ever intended to comply .. ith the reqUirements and, 
thUS, could not renegotiate Its letter of animal assurance. 
This noncompliance and the lack of a ne .. allimal assurallce 
"er'e material, and NIH, ther"fore, eleilrly hild rp.i1son"ble 
grounds for terminating the grant. Moreover, the record 
shows that IBR violated thp. NIH GUid", for the Care and Use of 
Laboratory AniDlals and USDA requirements that a veterinarian 
supervise the animal care program and make regularly 
sOheduled visits, 

What we do not find persuasive are the arRuments that the 
condition of the monkeys sho ..ed that there had been 
inadequate veterinary care. The record sURgest::l that the 
aniDlill.'l' condition, pointed to by NlIl as evidence ot' 
mistreatment, reSUlted froDl the resellrch performed. The 
record shows that the ",nima1s' condition largely was 
unaVOidable given the nature of the eJ(periments. The Board 
i.'l not dealing with an i30lUe of pr'opriety of the eJ(perilllental 
re~ea ...ch. ThUS, our determination to uphold NIH's decision 
here does not. deal with the merit or quality of thf! rf!.'Ip."rch 
performed, nor with thc ocrson;:,} integrity of the pro 
Rather, our decision i3 that t.he institutional grantee, IBH, 
fil:led to make c3pital improvements, failed to renegotiatc 
its animal assurance, and failed to provide the r"qulred 
veterinary supervision and regularly .'Icheduled vi.'lits, and 
that these fallure3 constitLlted material nou~ompliance with 
reqUirements applicable to IBR's grallt. 

We al/lo ~onclude that the pro~edure3 used by NIH and PHS in 
terminating the grant are not a basis for reversing the 
termination. IBIl and the PI have had ample time alld opportu_ 
nity to examine the f!vIOence, to discuse with NIH the 
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derlclencle~ identified by the Ad Hoc Coaaittee. to reout the 
NI~ finUlngs. and to correct deficlencie~. Horaovar. the PI 
has had Il full opportunity, includlnlJ an evldenttary hearlng. 
to present his case before this Board, 

The Research Grant and the effects of Deafferentation 

The research grant. entitled "Effects of Somatosensory 
Deafferentation," was IIwarded on Apr!l 11, 1980 for a project 
period Of tllO year:!. The grant cont:nucd rellearch IIhich had 
been started scvera1 years earlior and which had bccn 
supported by NJH throu~h several project periods. Appeal 
ftle, Tab 71, At the tillle the ~rant lias inItially suspended 
(October 1981), about six monthS of the project period 
rellalned. 

The ,rant':! purpose II~' to assess lIIove_ent In primates 
(.onkeys) CollowlnS deafferentation o~ One or both forell.bs. 
Deafferentation consists of cuttins the dor~al roots of the 
nerve~ trans.ittlng sensation from the lImo~ to the central 
nervoua systcm. Following deaffcrentll'.lon, the monkeys have 
"0 sensation In the dellffercnted lilllbs, ",ltooulh the muscles 
are not paralyzed, and thc animal!! gllnerally do not U"'8 the 
liebs (unle"'s they receive behavioral retraining) because 
they hay!! no sensation In them. A/:! il result they treat the 
limb/:! lUI fClreign objeots. Hcaring Transcript (Tr.), 
pp. 3!l-1I2. In addition, certain lIutonomic refleXe:!l which 
control blood flow to thll limb", arA disturbed and, thus, the 
cIrculation In the limbs Is no 10n8er I)ormai. Vi:!llble 
lesions appear on the Illllbs and the lIonw:ey9 have a teudency 
to "aelf-lIIutllate," pIcw:ing at the lesions lIud causing the. 
to Increase in size. In ~olle cases, t!:;e .onW:eys 10ge sOlie or 
their dilits because of the cirCUlatory proble.!!. Solie 
ani~alll also suffer rrolll broken bone'" or disloc8ted jointll a' 
a rcsult of the altered blood flow 1I,_d tbe lacw: of .:'Ien!\lltlon. 
The evIdence presented, however. showed that the appcarance 
of lCliions, the ani.als' tenQcncle.!l for self-mutIlatIon, and 
the other physiological symptOllls are typically associated 
IIlth deafferentation, ~nd that the animals feol no pain 
de:!lpite the pre.'lence of these IIYlllptOlllll. Tr., pp. 35-110; 
223-230. Persona ig'lorant about the peculiar effects of 
deafrerentatioJ1 might pcrceive that any deafferented animals 
have suffered from very poor care, but the reoord here 
indicates that, even with thc best of care, poorly-healing 
In~urles lIIay occur In d!!afferented animals. 

The monkeys Involved in thi~ re~earch had been deafferented 
sOlie four to five years prior to the tl-. the grant was 
suspended, Yr .• pp. 253-2511. the ls~ues In this appeal do 
not concern the Initial surgery but ceJ1ter on the eare of the 
anlaal, and the /:Itate of the Hssoctated physical facilities 
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during the periOd of this ,rant av~rd prior to suspen,Ion 
(1980-1961). 

The research plan involved trainlnl the monkey. to use the 
a.afrerented li~b$ even thou,h they no longer had sensation 
in them. The tlnal step In l.he plan was to ~.sacrlf1ce· 

(I.e., kill) the animals and perform anatomical studies on 
the nervous syste_. The purpose of this ..esearCh was to 
develop models for helping humans who exhibit physiological 
syapto.s slallar to those of the deafferentcd monkeys. Such 
symptoms apparently may occur in humans who have strokes or 
8pill31 cord injury arld in certtlin retarded children who 
develop self-llIut.llation syndrOllleR ,in:i1ar to those .s!!eo In 
the monkeys. Tr., p. 38. 

Both NIH ;lila thB Scientific expert:! who testified on hehalf 
of the PI at thEi hearing alireed thllt the studIeS were 
important and had valuable ellnlClil 1l11plicatiollll. Furthcl"_ 
1II0re, the record showed that NIIl, when it aWll ..ded the grant., 
was aware of the nature of the Olfpe.. !lllents, What deaffe"ellta
tlon elltailed, and at lea~t to SOSe extent, tho physiological 
rellult:! of the experl_ents. Appeal File, Tab 100; Tr., 
pp. 285-286. 1./ 

How	 the Dispute Arose 

In Hay 1981 a perllon who had pxpressed an interest 1n a 
possible caree .. In anl.al research began to work as a 
volunteer in the PI's laboratory. The volunteer had reapon
~lhlllty for vaterinii, feeding, end cleaning two monkeYlI, and 

gl	 The PI testified that he had belln performing researoh in 
somatollenllory physiology for about. 25 years "'lid that his 
first experiment II wcre lIupported by NIH. Tr., pp. 298, 
756-757. NIH had supported thill pal"ticulll.r project for 
ilDproxlllately eleven years. One of the conditions 
associated with NIH research grants ill that copics of 
publications reporting rellearch results must be submitted 
to NIH with the requil"ed DrOrress reDorts. PHS Grantll 
Policy Statemellt, 1976, p. til'. NIH probably had been 
inrormed, through progress reportll, of the f!ffects of 
deafferentlng an!aalz. Moreover, NIH research srants are 
dillcretlonary aJxrds resulting from co.petltlve applica
tions which are subject to A peer review system. ThUll, 
this research plan had Deen revleJed and approved by a 
cOJ:Ullittee of knowlf!dgeable sclentistll. Tne record also 
IIbowlI that, over a period of yeaI'll, NIH conducted several 
lIite visits in Which tbe physical facilities vere visited 
by people frolll NIH. Tr., p. 12. 
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the PI permitted the volunteer to participate in some of the 
bellavial'lll expllrimont3. Appeal File, Tab 72, p. 10. During 
part of Augu:!lt and September 1981 the PI lollS a ..:l.Y frail the 
lllboratory for two weeks on vac<ltlon. The PI t.estifled later 
that two animal caretakers, college students who had worked 
for him for 30lle tille. did not report to work on seven days 
during thl~ period. fr., p. 3110. fhe PI aha testified that. 
thl11 wall unu"u31; during the preceding 14 lIIonthll. the88 salila 
per:'lons lierll lIb3ent a total of onc day, and they vere not 
absent at all during the PI's vacation the preceding Y6<11'. 
Tr., pp. 339-340. the anlaal room and the cages holding the 
.cnkeys ve!'a nQt cleaned thoroughly ~hile the PI lola" on 
vacation In 1981 because ~he care~akers did no~ report ror 
worle. While thl'l PI was on vacation, the yolunteer brought 
rlye persrln!l to visit the laboratory. Thc VI!llts ...ere made 
at night alld ~he people subscquently recorded their observa
tions In ~he form or affidavIts. 1/ The PI ~estifled that 
the anl .. l room condi~ions were considerably worse than 
nor.. l as a resul~ of the careta~ers' absence. The PI 
accepted rull responslbll1~y for the s~ate or the laboratory, 
even thourh he had been unaware of ~he condltiolli!l at the time 
they occurred. Tr., O. 34,. On September 11, 1981, the 
Montgomery county Police vIsited the laboratory with a Ilcarch 
warrant and seized 17 monkeys and laboratory records. 

HIH became aware of this incident through the medla and 
initiated an investigation of the Incident and alleKations. 
Tr., p. 519. The Deputy Director for EKtramural Research and 
Train1ng (then titled A:lsoc1ate Director) 811ked the Director 
of the Uffice for Proteotlon from Research R1llks (OPRH) 4/ to 
take rellponsibllity for the investigation. Letter or 
September 16, 1981, Appelill File, taD 16. The aPRR DIrector 
fOr~Rd In Ad Hoe COMMittee whieh inclUded the Assistlnt 
DlrectQr of OPRR, t.hree OPRR st.aff persons, the Program 
Dlreotor of the NIH Laborat.ory Animal Sciences Program. the 
AcLinK Deputy Director of the awarding eODiponent. of NIH, all 
NtH attorney, Knd a veterinary consultant from outside NtH. 
Appeal File, Tab 1;>, po. 11-6. 

1/	 The record Indicates that., unknown t.o the Pt, t.he 
voluntAer W8:! an Of nee I' in an ant.i-viviseet.ionist group. 
At least four of t.he five persons who visited the 
laboratory aud prepared affidavit.s were liIlso active In 
animal rilhts group:!. PI Rebuttal to HIH Statement, 
TlI.b 2, p. ; Reply Brief, p. 6. 

4/	 OPRH i!l the ofnee responsible for tho Ildlll1nistration arid 
implementation of the NIH policy requiring animal 8Sllur_ 
ance statements. PHS GAH: 1_1I3_50A. 
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reviewed the prol!re~s and financial =nageaent of the grant 
in October 1981. Appeal File, Tab 91, A. The Deputy 
Director stated that NIHCDS found that the PI had aade 
progress toward the atated scientific goals and had carried 
out the experIment, within the framework that NIH expected 
and for Which the PI had responsibilIty. Purthermore, tlHiCOS 
found that neither the PI nor IBR had used grallt fundll 
inappropriately and that there were no material proble.s wilh 
the	 financial IlIanagemel1t of the grant. Tr., pp. 581-582. 

On October 9. 1981 th~ Hontgemery CClunly Circuit Court 
orderpd the monkeys placed 10 the custody of NIH Where they 
were to be monitored by a court-appointed vetorlnarlan. The 
.onkey~ have been at the NIH Aniea_ Center ln Poo18sville, 
Maryland slnca that tIme, and have ~een cared for by NIH 
veterinarians. The monkeys were first eza.ined by NIH 
veterinarians on or about October 15, 1981. Tr., p. 610. 

The Ez~cutlve Dlrector of IBR and the PI dls~ussed with NIH 
the renerotlation of lBR's anlaal assurance and the ruture 
status of the grant. They also cooperated with NIH in trying 
to find an ~ltern8tlve Which would allow the PI to complete 
his ezperllllents at another laboratory. Howev~r, the State 
ref,",sed ta release the llloukeYll so thllt the experlllle'ltll could 
be completed. 0'1 August 30, 198? NTH notifie(j IBR that the 
grant lIould be terlilillatlld for good oau.::;e. 2.1 Thtl termination 
wa3 appealed to thtl PHS Board by IBR and the PI. The PHS 
Board upheid tha tl"rmlnatlon. 7/ The PI then appealed to 
this Board under the clrcumstanees dtlscrlhed in footnote 1. 

6/	 In ,"ovembe .. 1981 the PI was tried under !'!aryland's Anlul 
Anti-Cruelty statuttl for 11 eounts of animal cruelty. 
The Maryland Dlstrlct Court convicted him of sl~ counts 
after a non-jury trial. In July 1982 the l".aryl1lnd 
Cireuit Court, on appeal, provided ~ trial de novo and 
convicted hilll of only one count. In August 1983 the 
Maryland Court of Appeals reversed that conviction on the 
ground that the Maryland lltatutl'l does not apply to 
federally-supported research. 

1/	 The PI argued that the PHS Soard revleli 1183 unflli ... 
His rllason::s includcd: the cOlllposition of thc panel litl!! 
biased (three veterinarlans alld oue neuroscientlst); the 
PIIS Board should not have used an abuse of discretion 
rc.lew standard; NIH failed to allow hi. time to review 
the polloe photographs prior to responding to the Ad Hoc 
Co..ittee report; and the PHS Board failed to take Into 
account evidence of politieal pressure on NIH to 
(eont. on next page) 
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.P?llcable Law and Guidelines for Terminating Grant Avards 

The regu13tory standard for terminat'ng grant. awards for 
caulSC is found at. .115 CPR 711.115(8). The regulation provIdes, 
In pertinent. part: 

Tn.", granting agency may terminate allY grant in whole, or 
in part, lit 8111 time before the date of expiration, 
whenever it determines that the grantee has materially 
failed to comply wIth the terms of the grant ..... 

The PHS Grants idllliniatrilt Ion Manual (GAM), Chapter 1-500. 
addresses grant !luspenS1Qll and tar.lnatlon also. Tlla GAM 
states that when. grantee has &lterlal1y failed to eo.ply 
wIth the terms and conditions of a grant, PHS I118Y suspend the 
grant, ter.illate for cause, or take other legal alld appropri
ate remedies. 

11	 Cont. 
terminate the grant. We conclude that none or these are 
iI basis for overturning the termination. The PI had 
approximately one year in which to review all the 
evidence u:'led by NIl!, and the PHS Board allowed hIm to 
argue his case in perSon and to ~resent rebuttal inforaa
tion. The PHS Board review 15 an "inrorm.al prelimlnilry" 
process which allows PHS an "opportunity to review 
decisions of its orrlciah: and to s"'ttle disput.es with 
grantees." 42 CFR 50.403. The PI has had a full oppor
tuni ty to prelH~nt hts Clise before this Board, which ia 
independflnt from the PHS program decillionmakers. The PI 
hall Ilubmltted legal arguments, document". and other 
written evidence, and has presented wttnesses and 
!lrgu..ent at an evident ary hearing. 

Concerning the allegation of "DOlittcal pressure,- we 
note that the Board reviewed the stat.ed baaes for the 
termination and concluded that the termination waa 
reasonable becaulle tho grantee failed to matertally 
comply ... ith certatn termll and conditions or the grallt 
a ....ard. Here the record sup;gcsts that HIH I'eceived many 
inquiries about the situation at IBR but there 19 no 
eVidence thllt the inquiries illlprcper-ly afflicted the 
decillion-making process at. NIH. Mere evidence of 
"political pressure" does not render an agency's decision 
~rbitrary. Where the ~tated re~,ons for the deci~ion are 
support.ed by the record, this Boara viII noL conllider the 
aellLal proceSses of the deelslonaaker. Her-eule,!; Inc. v. 
EP_, 598 F.2d 91 (D.C. Clr. 1918>. 
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General guidelines and procedures for ~u~pcn51on and 
ter_ination are set out at PHS GAM: 1-500-50: 

A. Genera.l Considerations 

1. The decision to tar.inate 8 grant represents !II 

serious judgment that .US! reflect 8 thorough 
analysis or all relevant factors. It Initially must 
be de.terlllll1ed that the grantee has failed to coapty 
.. ltl'l one 01' lIlore terlUI and conditions of the grant. 
Addltlollally. It mUlIt oe deter.toed \.hat such 
noncompliance is of sufficient magnitude to warrant 
the termination or grlUlt :lI.Ipport .... the 
important dl.'ltlnctioll h the degree or magnitude of 
noncompliance. 

PHS policies contain no other indication about wbat 
constItutes material noncomplIance exeept a footnote to PHS 
GA~, 1-43-50E. which lIays that a violat.ion of sections 19 or 
20 or the Animal Welfare Act wIll b~ considered a aat.erial 
fallure t.o cOlllply. Section 19 refers t.o dealers ano. 
eIhibiters and, thu~, does not apply to IBM and the PI, but 
liIcetion 20 ,uttlorlzea the Secretary ot' Agriculture to issue 
cease and desist orders where, r8,e,rch facility violates 
the Anilllal Welfare Act or i.plelllentlng rules anO regUlation', 

PHS GAM: 1-500-50 aillo provides: 

D. Termination Action 

1. Terlllination action will norlllally be taken after 
a suspenlilion has been In effect for a reallonable 
len~th or time without oorrection of thc 
dertciency •. 

Applicable l.aw and Guidelines for the Care and U3e of 
Laboratory Anil1lals 

The PHS GAM pre3crlbell the policlell and rellponslbllltiell for 
the care and use of an1l1l.als tn PHS-supported actlv1tiell. See 
PHS GAM: 1-11]. An Jnst1tutlon IIUllt submit an accept<1ble 
assurance to the OffIce for Protection of Research Risks 
(QPRR) th,t It w;ll cOIll~ly wIth the prInciples set. out at 
EIhlblt Xl-_3_1 of the GAM, the NIH Guide for the Care and 
Use of Laboratorv Anima15 (GuIde), provisIons or the Ani.al 
Welfare Act. and other applicable laws and rcguJatlons. 
PHS GAM: 1-_3_(>08, 1-_3-40A. All of these prInciples are 
pal"t of the ter.:; and conditIons e>f the gl"lInt award. The 
1n~tltutlon .ust also appoint 8 oo~mltte~ for oversight of 
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the anhuI.1 care progr-all, PI'IS GAM: 1_'3_110A, and .U3t nave its 
f~ellitles reviewad for conformance witb the GUide, either by 
betng accradlted by the Amarlcan A'30ci8tlon for Accredita
tion of Labor"tory Anlmlill Care (U.ALAC) or by review, "at. 
least. annually," of the Institution's facilltle!l and 
procedures by the animll1 care committee. PHS GAM; 1-113-~OB. 

Finally, thn GAM provide, that suspension cr termination may 
oeellr where an institution fai13 In II material lIIa!wer to 
cOlllply with the terms of the polley. PHS GAM: 1-~3-50E. 

Be:ow we point out speclfic requlrement.3 for animal care when 
we discuss the findingS which formed the bssls for terzlna-
I.. i on . 

The Stated Grounds ror the Termlnatio!l 

HtH terminated the research grant because it found thlilt tBR 
had fniled to comply matnrlally wil..h thc terms and conditions 
of thp. IIrant award, spec I fictilly, thtl applicable princIples 
for the care and use of laboratory Animals. The ground!! 
cited by HIli were: IBR provided Inadequate veterinary care 
(NIH included In thi:!l IlrOl,lnd vloletlons concerning the 
attending veterinarian and the amount of supervision and care 
hfJ provided, as well as all allegation that the ani:l815' 
condition showed evidence of InAdequate veterInary care), the 
IBR Animal Cere Committcc lAcked the nece3sary e.perlise to 
provide adequate ovcrsillht, the physical facilities for 
housi!lll the animals did !lot meet federal requirementll, and 
tBP did not malntein an 3dCQuate occupatiollal health progra. 
for JBR ~lafr. Fin3-1Iy, NIH and the PHS Doard found thaI.. IBR 
had violated itl!: animal assurance stAtement thaI.. it would 
comply with the applicable requlremenl..s ami principles for 
I..he care and use of animlll~. 

Discussion of the Stated Grounds for Ter~lnatlon 

Ve conclude I..hat the record supports the HIH findings about 
the need for Improve_ents in the phySical facl1Itle!!, leR's 
failure to renegotiate an ani.lllal assurance, .:r.ncl the Attending 
veterlnarlen'!! failare to rp.gularly IIOnitor the animals lind 
their veterinary care, he further conclude that these 
findings are a sufficient basi!! for terminating the grant for 
material failllrc to comply with thc grant award terma. 

We also conclude that the record ShOWll that at the time the 
grant was sU:!Ipended, the grantee laClCl!d an occupational 
health progr3m. Since unrllbutted eVi~l!ncp shOWS that thc 
grantee Instituted an occupational health program prior to 
termination, however, wa do not uphold that finding as a 
basis for termination. lie a130 concl:Jde that tbe NIH 
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findings about the condition of the ~nkeys a~ an Indi~ation 

of the adequacy of veterinary care and aDout the experti$e of 
the Ani.al Care Co..ittee arc not ,ub~tantially supported by 
the record. 

The physical facIlities for housing the eonkers. 

HIH alleged that the physIcal facilities did not _eet the 
reqUirements of the PHS Anlll.1I1 iltllfal'"e Policy (Appeal FUe, 
Tab 72, B) 3.nd tho Guide. The Ad 1I0c COlll:llittca Repol'"t llated 
several improvements In the 13.bor3.tory faell1tlell which the 
COl:ll:llttee believed ....ere ncceSSal'"y for the laboratory to meet 
federal st.alld3.rd". The Commlttell rllcolllmended that .l.BR 
IIcquire adequllto 1l11imal cageS, Ul:!e "tandard attll.chl'!d feeel 
container" in the cages, place protective covers on the 
ligbts ill the animal roo .. , ..eet the requirementa for an 
aseptic llurgery, lind develop an Afflclent ventIlation "y"tom 
wl th separate circulation of' the rOOlls used by human" <:lnd 
an llllal". 8/ 

The Ad Iloc COlllmittee recommended that IBR acquire adequate 
animal cages ~ecause the c~ge~ did not have food containers, 
the galvanized coating vas chipping orr (Rlnvitlng R rust and 
general uncieanllnOlls, Tab 72, p. I.) and there were 1Ilinerai 
dcposits.s well as dirt, ha.r, rust, and chipped paint in 
the catch trays and supporting runners. FQur cages had 
broken or bent wlre~ 1n the floor" ar.d the Committel'! Delieveel 
tbat the constructIon Of the cages made adeqUAte cleaning 
RSeellllngly Ilipossible." Appeal l"11e, Tab 7;>, p. 111. The 
CoamiLLee reoo~ended that lBR buy mcvable cages becau"e the 
colony room lacked a "comprehensive drainage aystelll Which 
1lI1ght ',-""lilorate tho"'" cleaning problems posfld by thlll 
illlilobile atructure of the cages.".it Tab 72, p. 111. 

The Co~mittec also noted that the plasterboard valls were 
heavIly palntllld, and that the v<:lils would not be easy to 
disinfect and maintain. In Aelelition, the COlllll1ttee 
concluded that police photographs had indicated an 
"extcn"lve ver.. ln problelll. R p. 15. However, the NIH 
Report stated that it dId not rely on the evidence shovn 
in the police photographs, and the NIH preSentation in 
this appeal dlel not e_phasi~e either of those findings, 
so we do not address thea further. 

NIH aeknowleelgeel that the Guide does not require floor 
drains, hovever, NIH "tated that because the cages were 
not aovable and there were no floor draln~, cleaning and 
"anitizln/{ the ~ages In the colony roolll val:! lIIOre 
difficult. Tr., pp. U19-1120. 
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The	 Committee found that the anl~al room wa~ gentilated by an 
eXhaust fan which drew air froB an adjacent hallway, and that 
the air was heated and cooled by a central unit located in 
the space occupied by hu=ans. The Ca.Blttee concluded that 
there was inadequate 5eparation of tte ventilation systeBs 
for humans and priaates. 

Although NIH pointed to many parts of the Guide as support 
for 1ts position, we set out only a few here. 

•	 The cllging or houlling systc~ Is one of the mOllt 
Important clements In the physical enVIrOrllllellt of 
laborllotory anlmals. Inallmuch a3 the well-being of 
the animalS and tht' control of experiments lire Influ
encad by tht' oaging or housing system, It should be 
designed carefully. . . . The system .:should be 
de.!llgnod to facilItate effective sanitary Olllintenance 
and servlcing. For example, bends and cravlcas in 
animal cages that may be difficult to clean should bc 
avoided, and feeding and watering dovices should be 
eas11y accessible for filling, chang1ng, or servlc
Inl. Througbout the systcm, keep1ni the caBes ••• 
in good repair should be considered lunda tory to 
prc,cnt injury to tbe animals, to pro.ote phy~lcal 

eo.fort, and to facilitate effect1,e ~Anltary 

.. Intenance and servicing. fartlcular attention 
should be given to avoiding 3harp edae~ and bro~en 
wires, to k!!cping CAlI" floors In iQod cond.tions, 
and to refurhillblni or replacing ru~ted equIpment. 
pp. 3-11 • 

•	 The animal facility alld human occupancy areas Should 
be gentllated separately. The system should provide 
l"requent changes of room air without draftll, 
prefel'ably 10-15 changes per hour. p. 25. 

The PI alleged thll t there wa.!l nothIng materially wrong with 
his laboratory. lQ/ Post-llearillll Memorandum, p. 9. He 

10/	 The PI argueo that ter.lnatlng the grant on the basl~ or 
the laDora tory conditions during the two_week perIod 
while the PI was on vacation (and at the close of Which 
t1.e the .onkeya were .!Ieizeo) wa~ not a sufficient basis 
for ter.lnation because th~ condItion of the laboratory 
during that period was an aberration fro~ the PI's 
record of .any years of substantial compliance, and that 
the conditIons ezistlng during that two-week period 
could have been and were corrected. ~e note that 
althoUgh the NIH Ad hoe Committee discussed the circum
stallce, leadinil' to the monkeys' seizure, NIH did not 
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off.. r ..d t.he opinion!! of several pf!r!!ons that. the laboratory 
factlitie~ were adequate. 11/ Post-Hearing Me_orandum, 
pp. 11-12. The PI argued the following in rebuttal to the 
NIH findings: 

•	 The PI alleged th",t the rour cages with broken wiros 
were not used and had been set. aside for repalr. He 
also alleged that all the defects noted by the 
Comaittee had been accepted by the USDA inspector as 
minor problem... whiCh did liOt lIIake the calles Inade
quate or unhealthy. Tr., pp. 283-285. The PI 
maln~ained that the cages were adequately oleaned and 
sanitl:1:ed. Finally, the Pi contended that the 
acqul.~ltlon of new cagas Would cost about $20,000, an 
amount which IBR, a 9mall grantee, did not havA. Th .. 
PI argl.led that the grllntee was caught lit a "olttch-22" 
situat1nn where it did not have fund ... tv make the 
improvllment3, but. could not @"'t f'unds from tilH unless 
it made the improvements . 

•	 The PI presented evidence that ventilation tests made 
in the colony roo_ showed that the air exchange was 
acceptable. Appeal File, Tab 101. The PI acknow
ledaed that there was so_e exchanRe or Rlr between 
the humen and prt.. t.e areas, but argued that it. was 

10/	 Cant. 
rely specif'ically on t.he temporary conditton of the 
bbora'.ory during the two_wp-ok period Just prior to the 
police raid as a basis for ","uspension or termination. 
HIll Post-Hearing Memorandum, p. 15. In f'act, NIH 
acknowledged that probably th~ laboratory conditions 
during that two-week period were an aberrat.ion. NIH 
empha:llzed th>lt it. was the conditIons oll"erved It the 
timp- the Ad Hoc Committee vlsited IBR which were of 
prj mary concern. Post_Hellr! nl! Memora'ldulll, pp. 1~-15. 

11/	 The PI presented as witnesses two scientific e.pArts who 
have training alld degrees In both neuroscience and 
veterinary sclence. Both men were knowl~dleable about 
the type of research performed, the clinical implica
tIons, the physiolo@lclll symptolll3 resulting froi!l such 
experiments. the care and treat.ellt of' <leafrerented 
animals, and standard principles of veterlnery care. 
These _en did not know the PI personally prior to the 
suspension of his grant.. although, as sclentlsts, they 
were	 familiar with his work. 
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in~lgnificant. 12/ Furtherlllore. the PI argued that 
changing the yentilatlon ~y~telll would require 
spendin~ '5,000, and that lap could not afford that 
cxpen~e without aid frOlll NIH. 

Analysis. 

In evslullting the cyidence here, we find that, on the one 
hand. thClt'"l'1 1.'1 some support for the PI's p08ItIol1 that the 
callc:: WAre lId"quate. Thc sclAntltlo expert" nnd other 
professionals such as thoge frolll scientific soclatie.'l that 
Inve.'ltlgated this IncidAnt helleve~ that tho cBges were 
adequate. The dla~ent\ng member of the PHS Board also 
believed, baaed on eyldence presentfld before the PHS Board, 
that conditions in tile laboratory were acceptable. The PT 
testified that he beliAyed that the cages and physical 
faci~itles met federal standardS bacause tbe laboratory met 
USDA InspectIons. Several ifIll co.. ttLee8 had lIIade site 
Yi~lt3 to the laboratory In connection with the PI'S grant 
applicatIons. and while their purpose was not spaclfica11y to 
reylew co~pliance w!th laboratory anI~l ca~e standards, all 
thcse committees, Including OIlC in 1979 whlch had a veteri
narian liS II <Ue<Ubcr, found tbe physical facilities generally 
"dequate. Appeal FilA, Tab 48, Post-Hearlnll' Memor"ndum, 
p. 10, rn. 7. 

On the other hand, NIH has twice rcc(>mmended (In 1977 all~ 

1981), after actually inspecting the laboratory, that IBR 
pUrChll.9E1 new cages. In 19'f7 NIH "'Ilde a 8ite visit to tha 
laboratory in response to a complaint made by a private 
citi~en. The report or that visit. wrItten by the NIH 
veterinarian wbo participated in the ~\te visIt, found the 
laboratory C0:1dlo.;10ns generally adequate but stated that tha 
cages shoula be upgraded -in the near future,- because of 
dirrlcultles in cleaning and _aint.ining the cages. ~ppeal 

121	 The PI arguad that many of the NIH primate laboratories 
do not have adeQuate all" eJCchangl.' sys:tems. if mea9ured 
by the standa~d to which NIll held him. Mnmpl'"ndum 
Ccncerning !s9uas Relating To Animal CAre, p. 20, Tr., 
pp. 1167-1171; Posl-Hearing /'lcIllO~llndum, p. 19. \rIe do not 
think that thla necessarily eJCcuses the IBR laboratory 
rrolll meeting federal standards. Moreoyer. the PI did 
not develop this .r,ulIIent or present evldenca supporting 
his allegations and !Ihowlng that the NIH decis:ion here 
wa9.rbltrary. 
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Fae, Tab 10)c. p. 2 • .!l1 AgaIn in 1981, ll.fter inspecting 
the cages, the Ad Hoc Co.-ittee recoamended that lBR purchase 
ne .. Call'ell. 

ThUS, we are faced .. ith a dln'ert>nct> or opInion about the 
adequacy ot the cages. Sollie SCientilltll and the USDA inspec
tor oelleved that the cagell were generally adequate. Two 
separate NIH co~~lttees reco~ended that new cages be 
purchased to meet federal standards, although NIH did not 
lIlake the 1977 recommendation lIllIndatory. Even though USDA did 
not fInd Violations or the AniC'lal Welfare Act and t.he illlple
llIenting rules and regUlations, the NIH Guide contains lIIany 
iilpec1fic detnl1a n<:lt found In the (IS0A regulat1olls. HIH ha.'l 
the authority to decid", about the adequacy of the facilities 
fer animal research funded by NIH. PHS Prinolples for thp. 
Care and Use of Anl 1lIi1 1.'1 , f;ll:hlblt PHS; XI-~3-1, require that 
pOllt-experlmental care of allimals must min1m1ze dl.'lccmfcrt in 
accordance with aooeptable veterinary practIce. The condi
tIon of the animals' call:CS Is crucial to the COlllfort and 
health of the anill:als. Moreover, th~ Guide indIcates that 
the adequacy of the anl~al cages lS IIIlIterlal. ThUS, we 
conclude NIH acted reasonably In requIrIng tha grantee to 
replace cages Which NIH con~ldereO InaOt>quate. 

We also think that there are valid rea~ons, llueh as odor, 
co~rort, and prevention of dIseases, ror beIng concerned 
about the ventilatIon of the animal room. The requlre_ent 
Is for the protection of the monkeys as well as the hUlllans. 
The PI admItted that the labors tory dId not have separate air 
supplies and argued that he belIeved NIH ~would not consider 
the ventilation syste:e ... to be a violll.tlon. ft Post
lIearing Memortlndulll, p. ;>0. However. the Guide <ioes requIre 
separatp. v@ntllatlOI1 3Y3teOl. and NIH could require the 
gr~ntee to 1lI1!l!t federal standnrds by renovatlnlJ the 
ventilation lJystellJ. ThUS, we conclu<'le that 'iIH aoted 

11./	 The PI arlJU@d that he never received the pa~e of the 
report on Which this recommendation was InclUded. Tr., 
pp. 360-363. Thi5 contradicts II statelllent ..de by the 
PI during the hearing barora the PHS Board that he had 
read the recommendation about new cages and dIscussed 
it with sOllleone at KIH. Hearing ~xhlblt 1 (PHS), 
op. 10_1 I. Regardless or ;'hether the PI knew in 1911 
that HIH reco..ended new call:es, however, the prl_ary 
poInt remains that the NIH reeommend~tlon In 1911, based 
on ita view or the adequacy of the cages. and its 
recommendatIon In 1981 show 11 ccnsistent belIef by NIH 
that new cages "ere important. 



_ 16 _
 

reil~onably 1n recolUeudinl that the yentllation sy:stelll be 
chauRed to comply with the Guide. 

The primary rea:lon why IBII did not luke the changes 
recoromcnded by NIH wa.'l thlf,L IBR Wlill a s.mllll il'r3.ntce alld 
conl!idered $25,000 II large InVe.'ltll'ltillt, particularly when the 
IranI. wall Ilear the end of the project period. Moreover, 
unrebutted te:ltimony oy the PI indlcatea Lhat he could have 
cOJlpleted the cxperiments In a :lhort timc (IS daY:I). PO:lt 
Hearinil' !'Io.orandu•• p. 7. The PI argued that, in vlcv or 
theae clrcuB3tance:s, It wa~ unfair of NIH to require the 
changes a:l a condition of reinstiitlnr the grant. Hovever. 
In:ltitution:s :seeklnr federal runds must prOYldA adequate 
facilitlc$ for performlnr the reaearch. NIH has. no obliga
tIon to fund capital Improvemcnts. for a gl'atltee rccclvltlg 
di:scretionary reacarch fuml". The grantee in"titutlon did 
not make the recommended 1111provelllent:l durinR a ten-lionth 
period. PHS polley provide.'! thaL termination will "norlll3.lly 
be t3.ken" after a deficlency i:s not correct~d within a 
"reasonable length of time." PHS CAM: 1-50-50D. NIH 
cooperated with IBR tn LrylnR to -all" all.eruative arrange
men~~ for coopleting the exp~ri~ents. but HIM i~ re~pon:lible 

for insuring th8~ grantees comply with the reQuirement:l for 
protecting laboratory animals. ThUll, NTH had sufficient 
reallon to t<'lrmlnatl! Lhe grant for maLerial fnilure to 
COalply. ~I 

R,,"esotiation of TBR's statement of allllurance about the 
care and ulle of laboratory anteAls. 

A grantee Inlltil.ut.ion IIUlIt ftle an acccptable aallurance with 
OPPR in order to be eligible for federal fund,l. PHS CAM, 
1-~3-20B. l_J.l3_40A. Thc Ad Hoc COlillittec reco_ended that 

141 \rie do not think that the llIateriallty of 30me of the 
1Il0re IIIlnor findings ~de by the Ad Hoc Com.ittee is 
3upported by the record. For ~xalllple, unrebutted 
testimony hy lIcientists l'lbout the ability or the 
dellfferented lion keys to use l.heir limbS Shows that it III 
not reaaon3.ble to use food container~ where the animals 
lire handicapped hy bung dcal"f,"rent~d. Si_lhrly, 
althnugh the Deputy Director of opaa l.elltifled that the 
Ad Hoc Com.ittee e~tlmated that the monkey~ cuuld reach 
the light bulbs. the record indicatp.s t.hlit the USDA 
in~pector actually made meaaurCQlentll lind conclUded tbat 
the 1Il0nkeya could not reach Lhe liRht bulh~. Finally, 
we think that requiring that the PI continue to llliintain 
a room aa all aseptic surgery when the laboratory had not 
performed :surgery for over two ,ears is impractical In 
such a 5&;111 racillty. 
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IBR'~ assurance be withdrawn until ISR complIed w1th the 
C~ittco's reco..endations and renegotiated the assurance. 
IBR Immediately complied with all the reco..endatlons except 
that it did not purchase new cases or alter the ventilation 
synem. Appeal fUe, Tab!! 65, 66 lind 67. The record shows 
that ISR failed to comply with these two NIH recommendations. 
Nor did IBR assure NIH that It would comply at SOllie futurli! 
date. 12/ The PI argued that IBR did nat violate Its 
assurance because IBI'! had always bfHln "colllmitted" to 
cOl:lplylllg, which W<lS whi'lt the aSsurance proml.'led. However, 
NIH belili!ved that the federal requirement.') It alleged were 
violated Will'''' Importallt and that lSI'! lIust demon"trate it" 
cOlllmltment before renegotiating the assurance. Since a 
grantee must have an assurance to get federal fundIng, NIH 
was justified In terminating the grart when IBR failed to 
comply with NIH condItions for renelotiatin~ the ll!!!!Urance. 

The occupationel health program for ISR staff. 

We conclUde that althougn ~lH's finding about the IBH 
occupational health program waS a su~portable basi!! for the 
suspension, It could not serve a" II ba~ls for termination 
und@r PHS' procedure" because the record shows that the 
grantee had corrected this aspect Of Its anlm~l care program 
prior to termination. 

Chapter Ill, E, p. 19 of the GuidA provides that all 
occupational health progralll Is mandatory for personnel work
ing In laboratory animal facil1tlel! and for other per"onnel 
with substantial an!lIlal contact. Such a program include" 
physical e.alllinations, Im.~nlzation schedules, ~lntenance 

of recoru" concernln, wounds and 11lnesses, and regularly 
sehoduled examination" tor tuberculos19. The rationale tor 
sucb a requirement is obvious. 

Tbe PI acknowledged that the laboratory did not have SUch an 
occupational health program at the time HIH su"pended the 

The PI cOlltended that prior to termination HIH would not 
guarantee rcin.'ltatemant of the grant evell if IBR made 
the ehanges. Howllvllr, the record shows that the IBR had 
additional concern" whIch Influenced its decIsion not to 
lIake the changes. See p. 16 above. Thore I So no 
Indlc~tlon In the record that HIH wa!! arbitrary in not 
providing a guarantee of reinstatement. We know of no 
obligation on NIH to guarantee relnstate.ent of a grant 
Where elrcu.stance" exi"t in adoltlon to those Which a 
Brantee .IIIay correct (e.g., the pending crIminal proceed
Ings and the related ani.al custody question). 
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Iran~. Unr8bu~ted evidence Indlca~es that IBR instituted an 
occupational health prOlram ~herearter. eV\ln though the PI 
bdieved the h,boratory did 110t need ,'Hl(lh a program beca\,l/le 
of the s12:e and stability of the monkey colony all\! the good 
health of the persons workinl with the monkeys. Tr., 
pp. 155-357. Tllb 66, Letter frolll. IBR to NIH, O<:~ober 8, 
19811; Tab 67, L\lt~er frolll. 18R to NiH, November 2, 1981. 
Thus, at the time of termination, IBR had already instituted 
an occupational health progra. and the carl ier NIIl flndlnl 
wall no longer a basis for NIH set ion In terlllinatlnjt the 
grant. 

The veterinary care provided at the 18R facility. 

NiH found that IBR had provIded inadequate veterinary care to 
lobe 1lI0nkeys. We conclude that thlll (indina ill lIupported by 
the record in this appeal concernlnl the lack of relular 
veterinary attendance. We all10 conclude that the record does 
not support e finding that the attending veterinarian loIas not 
Qualified for the position or a finding that the health of 
the monKeys wai'l Impaired because of the care they received. 

Nl~ set forth /IAverel reasons for Its finding that 18R 
provided Inadequate vet~rlnary care: 

•	 The PI did not consult with the attending 
veterlna~lan other than at the annual ~eetln~ of the 
IBR Anllllal Care Committee lind, in pArticular, thO PI 
<'lId not conllult with the vete~inarian when tlolO 
monkeys died. The Ad Hoc Committee recommended that 
a veterinarian provide "regularly scheduled care with 
a frequency deemed appropriate by the OFRR and in 
st~let compliance- with both the PHS Ani.al W~lrare 

Policy and thl Guide. Appell I File, tab 72, p. 16. 
the vlte~inary consultant WhO had been a me.ber of 
the Ad Hoc COlllmittee testifIed that the COlllmlttee 
believed that vete~lnary partlclpetio'l in an animal 
care program on a regUhr basis is essential in order 
to monitor the general health ot' the animah. Tr., 
PI'. 499-501. 

•	 The attending veterln.~ian waa not oxperlenced in the 
care and treatment of laboratory primates. The Ad 
Hoc Coltlllittee. relying on the attending veterinari
an's aUAged state.cnt, at the tim~ of the site 
visIt, that he was. pathologillt and had had tittle 
experience with research animals, recommended that 
TRR appoint a veterinarian who had expertise with 
labori:ltory prllllates. Appeal FUe, Tab 72, p. 12. 
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•	 The health of the dea~rerented monkeys had been 
i~plired because the monkeys had not received reru~ar 
care by a qualified veterinarian. NIH conCluded tbis 
on the basis of Dr.!!. Ott and Robinson's report of 
t.hllir exall.lnatlon of the -ankeys 6 daye aft.er thot 
alonkeyl:l wlIre taken trom the IBR laboratory, 3nd t.he 
opInion of NIH veterinarians that the condlt.lon of 
t.he monkeys Improved at the NIH factllty. 16/ 

The reql,lirements for adequate veterinary care polntp.d to by 
NIH are found ill the United State!! Department.. of Agriculture 
(USDAl regulation:!! ImplemcntinR the Animal Wfl1farc Act, 9 eFR 
3.8~, and in the NIH Guide. 

Section 3.8~(al of t.he USDA regul~tions provides: 

Cal Programs ot disease cont.rol and prevention, eut.h~na

sla, and adequatft veterinary care shall be established 
and maintained under the supervision and assIstance of a 
doctor or veterinary medicine. 

The NIH Guide prov ides, at Chapter II, A, p. 11: 

Adequate veterinary care should be provided by a 
veterinarian qualified by l'Hlstdoctoral training ..• or 
pertinent experience. Such care Include!!: full-time or 
regularly scheduled ~ttp.ndanee by a veterinarian with a 

16/	 The PHS Board decl510n indIcated that., although NIH had 
bdse~ Its positIon about Inadequate care parLly on the 
condition of the .cnKeys, the PI:S Board could not asse.s. 
the aonkeys' condition. Thus, the PHS Board decision 
ba.sed it.s conc1u510n that the monKey.!! had received 
inadequate veterInary care on t.he lac~ of • veterInary 
program under the supervisIon of a quallfle~ veterina_ 
rian, rather t.han on the condItion of the monKeys. PHS 
Board decision, p. 10. Moreover, the A:I!lociate Director 
fol' EXl-l'amural Re96Rrch and Training stated that NIII 
would have m!:lde a rtndlng 01' inadeq..,ate vllterlnary care 
even In the abeence of the determinations abo..,\.. the 
1II0nkeys' condition. Tr.), p. 602, NIII Po:!!t_HearlnR 
Melllorandull., March 17, 191:14. p. 10, Throughout thll 
appeal before this Board, however, NIII continued t.o 
.alntaln that the monkeys had I.proved While in the NIH 
facility and that this laprovelllenL ahowed that the 
.onkeys h~d previously received inadequate carc. NIH 
Brief, Decell.ber 1~, 1983. pp. 11-111, Post-Hearing 
!'lemorandu., March 12, 19811, pp. 10_11; Tr., p. U29: 
Melloranoulll t.o PHS Board from Associate Director for 
Extralllural Research, NIH, Tab 6. 
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frequency appropriate to Institutional needs: •.. 
frequent observations of all animals by a person QUsll
fled to verify the health of each animal; availability 
of veterinary medical aervlce fo~ an1~als found to be 
11101' injured; ••• establishment of prOCedUreS for 
dlseasc containment and surveillance; consideration or 
huasne aspects of animal experl8@ntatIon, such as the 
proper use or anesthetics, analgesics, and tranQuiliting 
drugs; . . . . 

The Guide also provide, that adequate veterinary care I, an 
institutional responslolllty; that anlasl carll prOiram, 
require professional direction in addition to that provided 
by tile user of the anImal; and that the programs .should be 
directed by veterinarians Who have specIal training or 
experience in laboratory anllllal medicine. Chapter III, Band 
C, pp. 17_18. 

The PI argued that he had proVided adequate veterinary care 
for these anImals and that ha had met federal requirements 
for all anllllal care progralll. The PI alleged that the 
attendi!]g veterlnartan VIIS quaUfled for that position. lie 
testified that, in contrllst to the attending veterinarian's 
statelllent to tha !UH Ad Hoc COlWllittee, tha vatArlnarlan had 
held hilll~elf out as qualified wilen first apprO'lchAd by the 
eM.irman of the AnImal Care CommIttee and tha Pl. Tr., 
p. 26'5. The PI contendet1 that tha requirement::! In the Guide 
are IImblguoulI about ~h!! need for veterinary sllpervislon of 
the an1mal care progralll, and that the attendIng ve~!!rlnarlen, 

who was not an expert on deafferentation, had delegated many 
of hia reSponaibllitlAs to the PI, particularly those 
concArnlng the anhlals' dally care and problelllS arising frOIll 
deafferentation. III 

The PI also alleged that the monkeys vere healthy and needed 
little veterInary care other than for problems arieing from 

171	 The PI also alleged that in earlIer years he had 
conSUlted veterInarIans experienced vlth deafferented 
animals, but that NIH had told hIm that the attending 
veterinarian should be a -dlploll8te- (a for. of 
professional certification signifying quallr1eationa in 
addition to II degree In veterinary .edlelne). The PI 
then .sked a person vho vas II diplomate to be attending 
veterInarian. The PI argued thet It vas unreasonable to 
find that a veterinarian vlth the accreditation required 
by NIH Is unqualifIed. Since we conclude that the 
attending veterinarian was qualified, we do not consider 
this point further. 
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dearr~rentation. He contended that there wa~ no showing that 
the monkeys had been harmed In any lIay by the amount of 
veterInary care provided and, further. that the evidence 
presented by NIH dId not show that the monkey~ had signifi
cantly improved ,ince they were taKen from the IBR 
laboratory. The PI also alleged that the tllO veterinarians 
who examined the aonkeys after the police ~eized thea and the 
NIH veterinarI~n~ who have lubsequently cared for the animalS 
lIera not qualified to judge the treat~ent and nor=ality of 
the syapto., shOlln Dy the deafferented .onkeys becausa they 
lacked experience a~d knowledge about deafferentation. The 
PI argued that since the problellls the veterinarians pointed 
to lIere those resulting froa deafferentation. and the veteri
narians were not qualified to &ake judgaents aDout these 
problems. the veterinarians' opinions could not fora the 
basis for a conclusion that the lIlOnkey~ had received 
inadequate care. 

Analy,i, . 

8) The requirements for supervision of the Ilnililal care 
program by a veterinarian. 

Appendix v of the Guide, p. 66, provides that the housing, 
care, and feeding of all expertmflntal animalS must be 
superVised by a properly qualified veterinarian "or other 
lIClelltist competent In !Iuch mntter,," The PI al"llUed that 
thi~ ~tatcmcnt made the Guide ambiguous about whether a 
veterinarian must supervise the animal care program. 

~e quoted above, at page 20, the provisions ~t 9 efR 3.8~{a) 
and the requirement frolll Chaot.er 11. A of the Guide. Both of 
theae require that animal veterinary care and disease control 
progra",~ be supervised by a veterinarian. The state~ent froa 
the Appendh: of the Guide allows supervisIon of thc "housing, 
care, and feeding" by • non_veterinarian. The Guide distin
,ul~he~ requirelllentli for hou,ln,. sanitatIon, and huabandry 
(feedlnJ and bedding) froa requirements for veterloary care. 
The foraar lire termed laboratory aniEal aanagelllent and do not 
lnvolve -.onitarin, the anllllais for dbe.s!:!, I 11ne:ls, or 
injury. The NIH Office of General Coun~el ~tated that. 
laboratory animal managelllent did not Include veterinary care. 
Appeal File, Tab S?, p. 2. 

We dO not thinK that the Appeodix makes section 3.8'(a) or 
the text of the Gulde .~biguous. Tbe posit.ion of NIH here Is 
t.hat. the overall health and disease prevention program for 
the ani"'als would benefit from the regular supervision by a 
veterinarian. The AppendIx does not contradict. that 
po~ltlon, and doe~ not supersede the clear language of the 
t.ext or the Guide or of the USDA regulation. We eonclude 
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that	 federal law requires that a laboratory using research 
IInlll8l1s lllUst have an attending veterlrlll.rlan who supervillell 
the anl_al care program. ~I 

bJ	 The degree of Involvelllent by an attendIng veterina
rian in an animal care progralll. 

The Guide provides that there should be regUlarly scheduled 
attendance by a veterinarian with a -Crequency approprlata to 
inlltitutional needs- and that frequent observations should be 
..de by II person -Qualified to verify the health of each 
.nI1l8l1.- p. 11. Moreover. the GUide require", the -.valla
bUily <;If veterinary ~dl(l.1 servicc for aniaals found to be 
ill or injured.- p. 11. The GUide, ho ....ever. acknowledges 
that part-tillle elllploYlllent of veterinarians !!lay provide 
adequate veterinary care for institutIons where It is not 
feasible to have a large IItaCf for auillal care lind thfl nUlllber 
of anillla1& is small. Guide. p. 18. NIH did lIOt point to IIny 
federal reQuirclllent which specifies how often II veterinarian 
should visit or be conSUlted. Moreover. the Introduction to 
thA Guide specifically slIys thllt the Guidc is written in 
general term.'l .'l0 that the reCOllllllendations lllay be applied in 
diverae scientific institutions, uaing profe~3ional judgment 
to Interpret the recomlilendallol1S, p. 1. Thu3, reacting the 
Guid", SS S whole, 1111 find that the <.legr'ee of necelPlary 
veterinary involvement Iii not Ii l"1xcd 3tandard but dflpendli on 
thc aituation pre~ented In a particular Institution alld that 
the application of the Guide Is somewhat flexible. 

'81	 In a sUPplelllental submission, dated April 23, 19811, the 
PI inforliled the Board of new policIes and regulalions on 
laboratory animal welfare that are being proposed by 
PHS. Thp PI noted that In these prop03ed policiea. PHS 
has dropped the langUage -or other scientIst competent 
In auah matters,- and that the role of veterinarian has 
been empha3ized by several other addi~lons and changea 
In the polieles. The PI argued thal these changes lllean 
that the previcua lan,uall'a lias Indeed alllbiguous and that 
PHS is now seeoeing to sake It less alllll18uouS. We have 
already concludeo that the language in tha Appendix does 
not CQntradict or IIllIka alllbiguou5 the requirement that a 
vcterinarian auperviS8 the anllllal veterinary care 
program, cvcn If SOllleone else supervlsps the aniaal 
hUsbandry. The new proposed policies are consistent 
with the p031tlon already takeu by ~IH. We see no 
reason to consider further policies which were not III 
effect at lhe time of the action being reviewed and 
IIhlch are not even 1n effect yet. 
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The PI testified that the ~onkey colony was well-settled, 
IoIlt'l no new aniClals entel"ing the colony, that the colony was 
s_all, and that prohlems ~ssociated with the postsurgical 
stago of deafferentat.ioll no longer el<lsted during the rele
vant proJect period. NIH did not contradict any of these 
assertions, nor did NIH point to any particular health 
probleas or incidents (other than the two deatha we discuas 
below) which aight indicate a need for aore frequent visits 
by Il. veterinarian. Moreover. the grantee Wll.3 a s-all 
instltutioll with Uaited funds. Thus, generally, t.he 
evidence pre:sented shoMed that the institutional need for 
and the feasibility or rrequent oonsultatioll:S with a 
veterinarian was not great. Ii' 

On the other hand, the record does llOt Indicate that the 
at.t.ending veterinarian or any other vetcrinarian provided 
rogularly :scheduled supervision or care during the proJect 
period. The PI arguod that the care he provided waS enough 
to aeel. federlll requirelllents, In conjunction with the 
attending veterinarlan'9 attendance at the annual meet.ing of 
the Animal Care Comlllittee, and the inspections made by the 
USDA veterinarian. However, as we conclude ahove, the USDA 
regulatlon~ and the NIH Guide specifically require regularly 
SCheduled visitg an~ !lupervll'llon by a veterillarian. The USDA 
vetr.rlilarian did not tlxltDline the monkeys thoroLljj:hly 011 a 
regular hasls and provide care for thetll. His role wafl solely 
to a=certain Whether the laboratory was complying with USDA 
regUlations. Although the record indicates that he was 
Interested In the resl!arch and offered useful suggestions to 
the PI about lhe animals' care, nevertheless, his inspections 
were not Intended to substitute for the supervlslnn and care 
of a veterinarian, as reqLllrAd by the Guide. testimony 
indicated that the PI was well qualirled to treat probleas 
Assoclatod with deafferentation and NIH did not rebut this 
testilllony. Mar-eover, after many year:s of working With 
prlaates. the PI probably had acquired considerable general 
knowledge about the ani_als and their care. The record also 
shcws that. although the HIM ,etorinarians cril.ici~ed the 
PI's treataant or certain prohleas, they adopted soa... of the 
PI's techniques. arter consultIng With the PIon "evera':' 
occasions whilc thc monkey a Mere in thelr custody. and that 

12'	 The record "hows that the PI used veterinarians on a 
regular basis between 1971 and 1977. Appul file. 
Tab 58; Tr., p. )11. The PI lIaintalned that he consul_ 
ted veterinarians less frequently after 1977 because by 
that time the care and treal.llent or the ..,nkeys centered 
primarily around husbandry and the care of problems 
aSSocIated with deafrerentatlon. 
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their own early treatml,!llt., based 011 st.andard veterinary 
practice, did not. prove ent.lrely satisfactory. Appeal Fl1e, 
Tabs 49 and 87. Nevertheless, t.he PI was not. a veterlnar1an 
and he acknowledged that he ~as not compet.ent. to act. 
generally as a veterinarian. Tr., p. 310. 

NIH alleged t.hat the PI should have called a vet.erlnarlan In 
connection with the deat.hs of two -ankeys In 1980. One 
ani.. l died withln 8 hours of the flrst signs of IllneSS, 
allegedly fro:= a lorslon (lwlstlns) 01' the int.est.ine. The Pi 
aGmitted that it would have been wiser to have called It 
veterinarian when tDe ftrst siiOS of illness Gcveloped, but 
he t.estlfied that the circumstances at the tillle of the 
anlmal's illness did not. see~ t.o warrant calling a veterina
rian on an emergency basis. 

The second 1II0nkey haG had his hlndlimbs deafferented and, as 
a re8u:t. was suffering frOIll a degenerat1vc condition 
affecting the spinal cord. The anllllal developed a urinary 
tract Infection, COllllllon among lInilllals with spinal cord 
Gegeneration. Tr., p. 302. NIH argued thllt the urinary 
infection could hilVP. been cured lInd that. vet.erinary Interven_ 
tion would have prevent@d the anImal '!I death. However, t.he 
PI testified that the aniroal would have continued to 
d!:!t."rlorate even it' thc urinary tract infect.lon were t.reated, 
and for that. reason he decided to 5R.crlficc the animal by 
euthallasia. Tr., pp, 300-305. NIH did not Il.rgl,le either t.hat. 
t.t1!! PT's decision to sacrlfiee the animal or that tha 
diagnosis of th.. Il.nlmal'5 overall condition wa ... wrong, and 
there i9 no evidenoe here that this death would have been 
prevent.ed by vet.erl nary I ntervent Ion. 201 

Nevertheless, we think the PI, as a precautionary .easure, 
should have conSUlted a veterinarian aboul the oondltlon of 
both monkeys. Although we do not thlnk that these deat.hs by 
t.hemselves -ean that generally the aonkeys were receiving 
inadequat.e care, we do think they support the finding 
cor.cernlng lack of supervision by an attending veterinarian. 
Th~s, the care proviQed by the PI and bis associates did not 

201	 NIH also suggested that thesc two deaths represented a 
signlficantly high mortality rate for 1980. However, 
the PI polntlld out that he had tad all eztre.ely low 
mortality rate In the 18boratory for eleven years, and 
argued persuasively that It Is unfair to rely on a 
mortality rate for one year out of eleven as a basis for 
deciding about the adequacy of veterinary care 1n the 
tBR laboratory. P09t-Hcaring Mellorandum, p. 16. We do 
not flnd that. the mortality rate for 1980 is 
:significant. 
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fUlfill the t'ederal r-eQuir-elllelit concer-ning veterlnar-y care. 
We do not think it is n"C8~sar-y for us to deter-lline what 
amount of supervision would have been adequate to meet 
feder-al r-equirelllents her-e because there is no evtdence at ali 
or veter-inar-y participation in supervtsing or actually car-ing 
for the antlllais. 

c) The attcnding veterInarian's qualification for the 
position. 

NIH also alleged that the person appointed as attending 
veterinar-Ian was not qualified for- the position. We do not 
agr-ee. 

The Ad Hoc Committee Repor-t contained an alleged stRtement by 
the attending veterinarian that he was not in fact qualified 
to act [n that capacity. but was really only a consulting 
veterinar-lan. The Co~ittee therefore recommended that a 
perllon qualified to act as attending veter-inarian be 
appointed. Contrary to this, however, a member of the Ad Hoc 
COllllllttee who was a veterinarian testified that he knew the 
attendIng veterlnarlan personally and was familiar with his 
credentials "nd experlenee. The witness admitted I.hllt the 
attending ... ",terlnarian is very qualified generally as a 
vctcrlnarian, and that even though the man's more r-eoerlt 
experience W1lS all D. patholoRht, he had had experlell(la in the 
past with 11 ... ", re3earch animll19. Tha witness te3tifled that 
he did not believe that the attending veterlnarian was 
unqualified for that position. 1r-., pp. 526-532. 

The PI Intr-oduced evidence about tbe attendIng veterinarian's 
cr-edentlats and alleged that the veterinar-ian had held 
hill$elf gut as qualified and fa.• lLiar- with the Culde. Tr., 
pp. 62-6~. Moreover-, the PI pointed out that the lIlan had 
31e:ned several forms as attendlne: veterinarian. The PI 
po:nted out that he had InItially briefed the attendIng 
veterInarIan In detall about surgical procedur-a3, the care of 
the anllllals, the lledleatlon provided, and all other sl,nlfl_ 
cant 3spects of the anll1lal oare progr-am, and that the 
attendIng veterinarian had aade several r-eco..endations about 
the laboratory at that tille. Appeal File, Tab 51. 

ThUS, the only evidence that the attendIng veterinarian was 
not qualified was his statement to the Ad Hoc Coaoittoe 
after the .onkeys were :'leIted. HIs lItatement is contradicted 
by hl" action". He clear-ly held himself out as attending 
veterinarIan. Although he characterized hl.self as ·consult
ing vet.erinarian M to the Ad Hoc COlllllIttee, Appeal FUe, Tab 
12, p. 12, he had accepted the posItion of attending 
veter-Inar-Ian and car-r-ied out at lea"t Ilome of tho~e dutIes. 
His credentIa13 were excellent and a member of the Ad Hoc 
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Comlllittcc who knew hilll pereonally t.estifled that he wal$ 
quaL1f1ed. Thus, we cOl\cluoo that the attending veterinarian 
was qu~lifled for the posltiol\. Although he carried out his 
duties .Inllllally there 13 no evidence to show that he wes not 
quelified to provide standard veterinary care as al\ attending 
veterinarian. £11 

In 'Ua&ary, then, we nl\e that thCl attending \leteril\lIr1tl1\ wa, 
qualified and that ne fulfilled at least sOllie of his duties. 
However, there i8 no Indication in the record that the 
attending veterinarian (or any other veterinarian) exalllined 
the 1lI0nkeys or other,lIse provided supervision and veterinary 
care to the animalS. Thu~, we conclUde that at the tlllle or 
the euspension of the gr'l\t, the grantee had violeted the 
requirement for regular supervision by an attending veterlne
rlan. The monkeys had been rellloved from IBR oy court order, 
and, lit the time of termination, NIH had no reason to believe 
that the grantee would be able to institute regularly 
30heduled veterinary eliI'll for the 1lI0nkeys. We find that the 
grantee violated thc requirelllent for v",tednary supcrvi3ion 
and regularly scheduled V13it3. 

d) The monkeys' conditlon. 

The record does !lot substantially support thc NIH allegation 
that	 the tlIonkeys' condition illlproved markedly while at the 
NIH facility and that thli'l Indicated that they had received 
inadBQuatc veterillary carll \lhlle at IBR. 

We first dl3CUS.'l the report3 of the e>talllillatlonJl, Illilde tly Drll. 
Ott and Iloblnllon. 

Drll.	 Ott and Robilleon exallllned the .IIonkeYll 6 daye after tbey 
were	 taken from the IBR laboratory. Tbe reportll showed the 
.IInr.keY3 to be 1n nor~l condition except for the lesions and 
other 3ymptoms related to the deafferented limbs. Appeal 
File, Tab 12, H. The scientific experts testified that the 
condition of those lilllbs es de3crlbed tn the reporls was 
con31stent \lIth typJcal dearfcrented limbs. 

The PI quelltioned the i.perllallty of Drs. Ott and Robinson 
end their abILity to JUdge the condition of the deafferented 
limbs and the appropriatenellS of treatment provided for 

£11	 Although his denial was not uttered three tl_ea before 
the cock crowed, it doell bring to mind the story of the 
effect Intimidating circumstances may have on onc's 
de3crlptlon of cvcnts. The Bible, Rev1.sed Standard 
Ver3lon, Matthew Chapter 26. verse 69. 
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symp~oms shown by the monkeys in those limbs. Although we 
make no conclusions here abou~ ~he Impartiality of Drs. Ott 
and RObinson, we note that antI_vivisectionists broulht them 
from other parts of the country to perform the examinations 
and no e~p1anatlon has ever been provIded about why the 
monKeys could not haye been exa.lned by locally available 
veterinarians. Moreover, a local veterInarIan who examIned 
the monkeys prIor to their seizure by the police believed 
that theIr condition vas ,ood, and that there was no reason 
to Cilil the police. 'ppeal File, Tab q~. The PI pointed out 
tha~ Drs. Ott and RObinson had never heard of deafferentation 
3t the ~i"e they examined the lIOn keys and, therefore, had no 
vay of knowing whether ~he proble.s they sav were typical of 
the condition. 

Although the scientific experts never saw the monkeys while 
they were at the IBR laboratory, they testified that on the 
basis of the reports made by Or3. Ott and Robinson, the 
pictures taken of the animals at the tIme they were seized 
and their observations of the animals in visIts to the HIH 
facility, they believed that the monkeys were in generally 
good health at the time they were laken from tho lDR labora
tory and that they had been ~reated approprIately both In 
~errns of stan6ar6 veterInary care and for ~he spaclflc 
problem" as:locia~ed wIth daafferantllt1on. Ir., pp. 45-47; 
56-'9; 135. 

The testimony shows that Dr:l. O~~ and Robln~on examlnod the 
Illonkeys as though th"'y weI'''' Ilormal lllollKeys and lIlade their 
conclusions on that ba~I', 11'., p. 75. Io the uninformed, 
the condltion of a deaff",rented lIonkey may be alarmlnR. 
Weighing their conclusions against ~hose of persons who are 
experts on deafferentat.lon, we thInk that Drs. Ott alld 
Robinson's reports do not shOW dispositively that the lIonkeys 
were in poor condition at the time they were seized or that 
they were suffering because of InadeQua~e yeterinary care. 

Ihe HIH veterinarians cited two aspects of the monkey:l' 
condition as evIdence that the sonkeys improved after they 
were moved to NIH. These vere a decrease in ~he size of 
le:lions occurring In the monkeys and a gain in the monk",ys' 
weight.. Mcreover, the veterinarians cr1tiei.l:ed the PI's 
treat.cnt of broken bones in deafferented Il_bs, saying that 
the bones should have been pinned. Although the HIH veteri_ 
narian who testified acknowledged that the 1Il0nkeY:l' lesions 
seem to develop spontaneously and that thfl presence of 
lesions Is not in itself evidence of inadequate care, he 
stll~ed t.hat none of the IIOnkeys have had their lesions 
develop to the size shown by two ~nkeys upon arrival at the 
HIH facility In 1981, and that the HIH veterinarians 
believed this was significant. Ir., pp. 675, 741-7511. 
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The PI did not ~pecifically address the significance of the 
decreased ~ize of the le310n~ eKhlolted by the ~onkeY3 while 
at NIH, but argued that there was no evidence shoving that 
the ~ollkeys' condltlon had changed radically ~ince their 
arrival at NIH. He testified that seven of the nine 
deafferented _onkeys had not had lesions at all for one and 
one-naif years prior to being taken fro. the IBR laboratory, 
yet four of these animals developed lesions during theIr stay 
::J,t NIH. Post-Hearing Ma_orandum, pp. 3-11. 

The evidence presented in this appeal is inconclusive acout 
the significance of the size and number of lc~lons developed 
by the 1lI01Ikeys, The lesions appear to be spontaneous In 
nature and, to sOllie extent, the size of a le"lon depends on 
the extent or "elr-~utllatlOll a monkey engages In. The 
scientific experts testIfied that whcn 1lI0nkey~ are not taken 
from their cages regularly for behayloral experilllent' they 
seelll to self_llIutllate less. Tr., p. 61. However, the 
parties did not present any data specifically collected under 
controlled circumstances vhlch 1lI1ght show the relationship of 
treatlllerlt to the size of the lesions, and thus we can draw no 
definite conclusions. 

Nor do lot' think that the Information prescntcd about weight 
gain supports a conclusion that the monkeys' conditIon 
improved substantIally during their two year~ at NIH. NIH 
",ubllllttcd a chart which showttd that the .'leven nnrlllal monkey" 
g81necl an average of 1.2 kg over the two-year perIOd and that 
the nine deafferentecl /!Ionkey!! gained an average of .3 kg. 
These figures included "ollle 1Il0nkeys who lost walght and ,ollie 
who glllnfld only slilfhtly. Ilearing Exhibit 4 (PHS). The PI 
.')ublllitted a chart, ba,cd on NIH records, 'howing the 
deafrerented 1II0nkey.')' weIght at varying times throughout the 
two-year period. Appeal PIle, Tab 89. The chart 'hows that 
the aonkeys' weight fluctuated oyer the period, wtth the 
sor.keys ~howirlg weight gain at times and weight 10"'"' at other 
tl.ss. The PI also argued that the .onkeys were Just 
reachIng pUDerty when they were transferred to the ~TH 

facilIty and that that factor alone could account for the 
weight gain. finally, the PI argued that the wellht gains 
ahown by NIH were not statistically significant. NIH argued 
that any weight gaIn show3 that the ~onkeys were healthier at 
the NIIi facility. Tr., pp. 12 __727, 7112. 'ole think this Is 
too sl.pll"tic; the record docs not support a findIng that 
the lIeight gain is significant or that It "h00l5 an Improve
aent In the animals' condition. 

Finally, the NIH veterinarian who testlrIed at thE! hearing 
alleged that the PI's treatlllent of the lIlonkey'" broken 
Done", wa" evidence of inadequate veterinary Cllre. Tr., 
pp. 618-619. His only rea30n for this cOrlcluslon WIIS thllt 
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st",ndard veterinary care would OP. to pin broken bones and the 
PI did Ilot pin the monkeys' bones. 1I0wever, the PI presented 
testimony oy the SCiClltific experts which indicated that, 
after about thp. f'irst yp.llr of' deafferp.ntation, the disturbed 
blood flo .. caUse3 bone3 in the deafferented limbS to 
"rarify." As a result, the bOlles fracture easily <:llld joints 
dissolve. The PI and the experts testified that pinning 
tbese bones causes a llUmber of problems and it is better to 
simply allow the bones to hefll on thp.ir own, even though 
healing would take longer and the bone3 would not be joined 
perfectly. 22/ On the basis of the testimony presented by 
both partle~ we oannot conclude that the PI provided 
inadequate veterillary care if he did not pin broken limbs in 
animals WhO had been deaf'ferented for .'lamP. time. 

In evaluating all the testimony and evidence, we have weigheel 
th" r"lativ" expertise of the witn"sses and other persons 
making conclusions aboUt. the monkeys' condlt.ion. Thf! Assis_ 
tant Director of OPRR acknowledged that no one on the Ad Hoc 
Coo:mittee was an expert on deafferentation. 11"., p. 11115. 
The ecn.'!ulting veterinarian, Who was a m"mber of the Ad Hoc 
Coo:mittee and who test.ified on behalf of NTH, and the NIH 
veterinarian who testified were obviously competent veteri 
nar1ann. However, both of thcm admitted that they knew very 
l1ttl" Il.bout deafferentation. The outside consultant wryly 
adllJitted that he had learned more about the sUbject elurlng 
the hearillg before thi3 Board than he would ever have wanted 
to know. Tr., pp. 535, 541-542. The NIH veterinarian 
ass"rted that he had some familiarity with deafferentation, 
becau:1e five other eleaf'fer"nted anlmlll.'l had been housed at 
the NIH facility. Ir., p. 628. However, when que.'ltloned by 
th" PI, h" admitted that he kn"w nothing about the history of 
thcse monkeys, what had been done to them, or for what 
purpose they were heing studieel. Tr., pp. 682_686. \rie think 
that his experience in treating those monkeys ..as of limited 
relevance here because the PI te::stified, without contradic
tion, that tho.'!e monkey.'! had been .'lelactad for stUdy 
primarily because they diel not self-mutilate lind had not lost 
digits. Moreover, the NTH veterinarian did not appear to be 
..ell-acquainted with some of the eonditiolls associated with 
d"afferent",t10n. Instead he read from a medical dictionary 
ahout. conditions dl.\lcu3.\1ed knowledgahly by the "clentlfi<'\ 
experts. Tr., pp. 6113, 691, 693-95, 700-701. 

22/	 NIH tried to show the Ineon:oli"tency of the PI's argument 
by pointing out that in 1977 the PI had treated a 
monkey's broken limb by pinning. The PI testified, 
hOlOever. t.hat that particular fract.l1re had occurred in 
the first year of deafferentation, before the bone::s had 
rarified. 
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In summary, NIH did not present any definitiv~ evidence which 
~howed that th~ monkeys' general condition was poor while at 
IBf! or that it clearly improved while st NIH. Thc cvidence 
.:It best shows a difference of opInion alllollg veterinarians and 
sclenti~ts about the significance or certain =ethods of 
veterinary care ana the type of treat_ent whlch should be 
provided for symptom3 peculiar to df!afferentatioo. 10 
weighing these opinions, we have accorded ~re weight to 
those who have considerable experience and knowledge about 
deafferentation, and have taken into account the fact that no 
proble.s with the aonkeys' goneral healt~ have been polntej 
out. l.3/ Moreover, 'lone of the HIH ..,1 tnessell could point to 

The PI polntao out that the USDA inspector, 8 qUlllIrted 
veteri~arian, had vl~ited the IBR laboratory over 15 
t imcs between lq77 and 1981, In un.. nnouncl'!d inspect ions, 
and had nCVl'!r found any material problems. The PI 
argued that this showed that h~ was eOlllplylng with the 
federal Animal Welfare Act and its regulations. NIH 
attempted to discredit this evidence by .'luggelltinll that 
USDA alt~rea its Illethod (jf' inspection for compliance 
with thc Animal Welfarll! Act as a result of thill llitua
tlon. Howev~r, no evidence wa!l: pr'~g~ntea $howing that 
the insp~ctor loIa!l Incompetent, that he falsified his 
reports, or that there were in fact matarlal fal1ure" ~o 
cOlllply with the Act or the regulations. Thus, we 
believe that the fact that USDA never made II finding or 
matcrial noncompliance with regard to IBR hall llome 
waight, although it III not deter.lnatlve of vlo1atlonll 
of the GuidA. The PI alllO preaented infor.ll,t1tln that a 
nUllber of" sclentir1e llocietles I:ad investigated the 
circumstances of the termInation and that these 
30cietics had concluded that the PI had not eom.ltted 
any egrcRious wrongll. Post-Hearing Memorandum, 
pp. 11-13. NIH also attempted to discredit thelle 
conclusions at the hearing by suggesting that the 
lIe.ber" of these llocletles were blallcd in favor of 
animal research. Tr., pp. 156-158. However, since the 
Illsue here is not about the appropriateness Of animal 
research, and since NIH itself funds animal rellaarcll, 
any bias in favor of anImal ..esearch III irrelevant for 
purposell of this appeal. Testimony Indicated that the 
investigation aade by the Society for Neurosclenoe was 
made by a comslttee concerned with the ethlell of anImal 
research for precisely the same reasons that ~IH Is 
concerned with the applicatIon of the Anilllal Welfa ..e Act 
and the Guide. Tr., p. 148. The societ.ies In question 
arc compolled of perllons Who are experts In physiology, 
psychology, pharmacology, and other sciences related to 
the 1.'I.'lue.'l pNl.'lllntlld hero, Tr., p. 153, and, t.hUll, their 
scientific opinions also have .'lome weight. 
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~ny specific type of care by either the NIH veterinarians or 
thf! PI which would account for a change in the monkeys' 
condltlOtt. '1'1'., pp. 653-65~. Thus, it is difficult to 
evaluate how the intervention of veterinarians made a 
difference. NIH argued that a clf!ar showing of harm was not 
a prerequisite to a finding of inadelluat.", vet",rinary car",. 
Brief, March 12, 19811, p. 10. HOWf!Vllr, we think it is 
reillvant ln50far a5 NIH's finding Implied mi,.,treatment or the 
animal,.,. 

Both part.1e~ put on the record evidence concerning thf! NIH 
vetf!rinariaos' deel,.,ion to amputate a forelimb of on", 
deafferented monkey within a .!!hort. t.ime after the monkeY::l 
were tran::lferred to the NIH facility. The PI ari!'ued that the 
NIH vetQrinarians' testimony that they amputated the limb, 
with the permission of the PI, because they believed the 
animal suffered from osteomyf!litis, or an int'ection of the 
bone marrow, led to his criminal conviction with regard t.o 
that animal. The PI test.ified that blood te::lt.5 and a 
pathology report showed that there Wll.S no osteomyelitis, and 
NIH did not disputf! thi,.,. The NTH veterinarians and the PI 
disagree, however, about t.he amputation of deafferented limbs 
as appropriate veterinary treatment. Both partie5 implied 
that thll circumstances 5urroundlng this amputation "'howed 
that thf! other p~rty had provided the monkey Inadequate 
veterinary carf!. The ,.,clentlfic elCperts and the PI argued 
that the monkey'''' 11mb would not hav" det",riorated and would 
have eventually improved if t.he NIH veterinarians had not 
bandaged the monkey's limb, causing cirCUlatory problems. 
Thf! evidenCf! in this record ls lnCOllcluslve, however, about 
whether the monkey's limb ~hould have been amputated. Appeal 
File, Tab 92. The llvidence shows that there was no osteomye
litis and, thus, we cannot conclude on this basis that the 
monkey received inadequate veterinary care while at IBR. 

In summary, the record docs not support a conclusion that the 
monkeys actually were harmed by the lack of rei!'ular 
veterinary supervision, or that the condition of the monkeys 
showed inadequate veterinary care. 

The expertise of the A,,1"'al Care Committee 

NIH ~et. out ~everal reason~ for its finding that the IBR 
Animal Carf! Committee lacked expertise. The Ad Hoc Commit.tee 
found t.hat the IBR Animal Care Committ",e had not considered 
the use of analgesics during the past two years, and that the 
Animal Care Committee mf!mbers were unramillar with the 
GUide'''' requirements and with their review 1'01",. The Ad Hoc 
Committee a130 stated t.hat the PI and the Chairman of the 
Animal Care Committell "werf! not aware that NIH had been 
notifif!d that one member . . . had left the Animal Care 
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Comml ttee and that no one had been appointed as a replace
ment." Appeal File, Tllb 72, p. 16. NIH pointed out that 
minutes of the Animal Care Committee's Ilnnual meetings in 
1979 and 1980 showed that one member of the Commlt.tee had IlOt 
attended and that, at the annual meeting held in 1980, thel'e 
had not been a quorU!l\. In addi tion, NI!! noted that IBR had 
deveioped no written guideiines to serve as aids in eomplyin~ 

with the Guide. 
~---

Filderlll reQulremllnts for Iln al1imlll ellre committee are 
minimal. The re~ulations implementing the Animal Welfare Act 
rcfcr to an animal carc eommittce, at 9 CFR 3.84(0)(2), and 
say: 

(2) It shall be incumbent upon eaoh re8earoh facility 
through Its animal care committee Ilnd/or at.tendll1g 
veterinarian to provide guidelilH!8 and con8ultatlon 
to I'e:search perl:lonnel wi th rel:lpect to the type and 
amount of tranquilizers, ane:sthetics, Of' analgesic8 
recol:lmended as being appropriatc .... 

The NTH Guide rerers to Iln Ilnimlll care committee only in 
general terms and the PHS GAM: 1-43-40, provictes that an 
institution's animal assurance must Indicate that the 
institution has appointed and will maintain a committee ror 
oversight or the animal care program. The composition of the 
committee is set forth only In the example of Iln acceptable 
al:lsurance (PHS Xl-43-z). That example provides that the 
co~mittee will hllve at lellst five members with appropriate 
educatIon ant'! experience to perform their duties. The 
example all:'o says that if the conduct of a specific project 
15 to be rel/iewed, the Quorum will not inClude allY roember 
having an active role In the project. A requirement for a 
Quorum II:' not otherwise mentioned. The example al"o states 
that changes in mcmbership will be reported anllually to the 
OPRR. IBR's letter ot' assurance ccntalned language similar 
to the example. Appeal File, Tab 7. 

The PI contended that the memberl:' of the Allimal Care 
Commi ttee had the nece""ary experti se to provide adcQuate 
over:sight as required by the Guide, In 8upport of this 
position, the PI pre9cllted tcStimOl1Y by a member of the 
Animal Care Committee. That witness, Who had not been listed 
as present in the minutes of the annual meetillgl:' for two 
years, testified that he remembered attending Ilt. lellst onc 
8ueh meetine and that he had visited the laboratory on many 
occasions to participate in experiments and oonsult with the 
PI about the research, including the use of analgesics. Tr., 
pp, 199-200. 
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The witness testified about his expert-i:;e a:; well a:; that of 
the othpr m8mbers and alleged that the members of the 
Committee, particularly he and the PI, had considered the use 
of analKesics in great detail. The witness was a psychophar
macologIst with ex~p.llent ~rp.dentl.. ls, experience with 
deafferentation, and extensive knowledge about drugs. His 
testimony displayed considerable knowledge about the PI's 
experiments and research goals, the scientific aspects ot' 
deafferentation, and the effects of analgcsics on tbe 
monkeys. He testIfied that he and the PI had extensive 
discU8Sioll8 about the Ul:1e of analgel:1ic'5 at the t-ime the 
surgery was performed and that they decided not to use them 
because they would depress the oardiovascular and rcspiratory 
systems of the animals postsurgically and could pcsslbly lead 
to the death8 of the animals. He also testified that the 
animals would probably :;uffer for a very short peri cd of time 
from the pain associated with postsurKery, and thereafter 
would have no pain whl:ltsoever because of the deafferentation. 
Tr., pp. 201, 211_213. The witness and the PI indicated that 
the .~urgery and the discussions about analgesics had been In 
the earlier yeara of ::<tudy, prior to the appointm",nt of the 
ourrent attending vctcrinarian, and that, thereafter, tbere 
was no need fcr discussion of Olna1geslcs because no furtller 
aurger'y was und",rt",ken. Tr., pp. 286-288. 

The PI also testified that the Chairman of the Animal Care 
Committee hild reported the loss of one of thc Committee's 
members to NIH and that both the ChaIrman and the PI were 
aware that they ne",ded another member and that NIH had been 
notified. 'l:r., pp. 328-329, 476-477. Th", PI te.3tlfled that 
tbey bad planned to appoil1t a 11cw member in the fall of 1981 
tn anticipation of the Committee'S annual meeting. 

Analysis. 

IBR's failure to have five members on the Committee for a 
period of time and the lack of a quorum at some of the annual 
meetings, In context, do not appear to amount to material 
noncompliance in the absence of notice and opportunity to 
correct the problem05 before termination action:; as set out in 
the PHS GAM: 1_500_50D. Moreover, the NIH criticism about 
reporting the loss of a Committee member Is not clear and 
appears unfounded. There Is no indication that. IER intended 
to circumvent any NIH requirements, ",nd in view of the fact 
that there were no specific requirements about the composi
tion of animal care committces except those 05et out in an 
example assurance, we do not 'lee the materiality of thQSl! 
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points to thfl question or the Allimal Gare Committee's 
substantive role and the expertise of its members. 24/ 

The ere(Jen~lal", of the members of the Committee are exeellellt 
and the members appear to be vflry qualified in the "rell of 
research being conducted. The Chairman anrl PT In particular 
have had year", of experience in this area. Tr., pp. 204-206. 
The record does Ilot reflect how t';ulliliar these persons were 
With the GUide, although there was testimony that all the 
member':! were ~enerally familiar with the Guide. There Is no 
afHrmlltive evidence that any of the members were generally 
unqualified for their duties and the Ad Hoc Committee's 
report did not providfl any deta 113 about the alleged lack of 
famlJll\rlty with the Guide. 25/ Nor did the report indicate 
that the members failed to perform oversight duties. 
Moreover, there is no requirflment for written gnidellnes 
implementing the GUidfl, "nd in an In3t1t.ution as am"ll "3 

this one whflre thfl PI hilS hl\d a great deal of experience 
caring for the animals, we do not think that the absence of 
the3e is crucial. 

Thfl Guide provides that. the choice and use of drugs is a 
matter for the professional judgment of the attendin~ 

veterinarian, p. 13, and 9 CFR 3.84(c) provides for the .!lame 
discretion. Moreover, \ie conclude thet ther", Wli3 no need to 
con.!llder the use of analge3ics during the relevant time 
period ",iHce no :surgery was being performfld lind since there 

24/	 We note that the new propo3ed regUlations for 
laboratory animal care expand the information and 
requiremcnts for an A.nimal Rellearch Committee (presently 
A.nimal Care Committee). PI Submis~don of April 23, 
1984, p, 5, 

25/	 The PI pointed out that a recent NIH report of site 
visit3 checking the general level of compliallce with 
anilllal welfare policies indicates that thfl animal Cll.re 
committfles were generally not as active as th<:lY 3hould 
be, and that not all Issues were discussed by committees 
"3 a whole. Sl.lppletllental Sl.lbmission, A.pril 23, 19811, 
NIH Guide, Speci;ll Edition, pp. 6-7. Moreover, the 
report indicates that lIlany investigators, aithough 
familiar with the Guide, did not have preoi!le knoWledge 
of all of its contents. These CQtIlments 3ubstantiate our 
conclu3ion that the reql.lired level of knowledge on the 
part of the cOtllmittfle members about the Guide and their 
oversight rolfl W;lS not precisely defined by NIH and that 
there i3 no evidence that this cOmlllittee violetfld 
epecifio guidelinfls. 
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Is no substantial evidence that the animals otherwise 
suffered from pain for whioh analgesics might be a~eliora
tive. The record shows that at the time 3urgery wa.'l 
performed, the PI and at least one member of the Gomillittee, 
Who WllS well Qualified to make such a decision, evaluated 
their "lie and rejected it. Thi.'l i.'l clearly within the 
dl.'loretion provided by the Guide. 

Thus, we conclude thAt there is no substantial evidence 
showing that th", COllllllittee lacked the nece".'1/lry expertise, 
or that the general oversight f"nction3 of the Committee were 
not fUlfilled. Moreover, there is no basis for finding that 
the Committee 3hould have considered the use of analgellic3 
during thi3 project period. 

Conclusion 

We conclude that the termination of the NIH researoh grant 
awarded to IBR should be upheld because ISH failed to 
materially comply with the terms and conditions of the award 
whfln it failed to purchase new anitllal oages, alter the venti
lation sy3tem, rellegotlate Its allimal assurance, and provide 
regular supervision and veterinary care by a vflterinarian. 
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