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DECISION 

The Pennsylvania Department of Public Welt",re (State), in 
Docket No. 85-224, appealed a determination by the Health Care 
Financing Administration (HCFA or Agency) dtsallowtng 
$17,855,471 In federal fInancial participation for operation 
of the State's Medicaid program from J~ly 1, 1981 through 
March 31, 1982 and from July 1, 1982 through June 30, 1983. 
Tne State, In Docket No. 86-131, subsequently appealed a 
determination by HeFA disallowing $10,556,111 in funding for 
the period July 1, 1983 through June 30, 1984. The parties 
agreed to consolidate the appeals since they concerned 
Identtcal issues. 

The basis for the disallowances was HCFA's determtnatlon that 
the State had not met the requirements of section 1903(s) of 
the Social Security Act (Act) and implementing regulations, 
which provided a one percent offset to reduct tons tn Medicaid 
funding to states for fiscal years 1982 through 1984. Section 
1903(s) of the Act provides for progressive percentage reduc
tions in federal Medicaid funding for each of these years, 
which could nevertheless be Offset by an amount equal to one 
percent of funding (the "one percent off"et") if certain 
criteria were met. 

The State here sought the one percent Offset by virtue of 
having performed actIVities that allegedly met the regulatory 
criteria for the detection Of fraud and abuse. The Agency 
determined that some categories of the State's actiVities 
would be countable towards the Offset and that two lI\ajor 
categorIes would not be. The categories found to be non_ 
qualifying, both of which were here appealed by the State, 
were: (1) amounts which the State alleKlldly prevented from 
being paid to providers ("diverted") by virtue of the State's 
Concurrent Hospital Review system, and (2) amounts allegedly 
recovered from nursIng homes as a result Of certain onsite 
audtts of the homes. In addition to arguing that the ahove 
categories ~hould Qualify for the offset, the State alleged 
that the Agllncy could not In any event effectuate the 
percentage reouctlons of MedIcale! funding because it had 
Caileo to comply with certain statutory prerequi8ite~. 
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A~ eKplained below, we ~pnold t~e disallowance in full. Our 
reasons can be ,u~rtzed as follows; 

•	 We conclUde that the Agency ~et the applicable 
statutory prerequisites for I~ple~entini percentage 
reductions of funding. As required by ,ectlon 
1903{s), the Agency promulgated interim rtnal regula
tions I~plementlng certain other provisions of the 
Act by tbe first day of the first quarter of the 
fiscal year In whIch reductions of funding were taken. 
Contrary to the State', arguments, we find that 
section 1903(,) did not also require the Agency to 
amend thes. regulations at a later time to accomlllodate 
:H1bsequent legi.:51atlon, nor did It require the Agency 
to Issue In final form the interim regulations which 
were pro~ulgated in full satisfaction of the stetutory 
prerequisite. 

•	 We conclude that amounts thet the State ellegedly 
prevented from being paid to hospitals by virtue of 
its Concurrent Hospital Review System do not qualify 
for the offset because the Stete's system does not 
deny actual claims for payment through the use of 
scr••ns tn a clai.s processing system. The State's 
process revIews a hospital's requested length of stay 
for individual patients shortly hefore or after the 
patient has been admitted or shortly before a 
requested extension of stay. We find that the review 
does not come Within the plain meaning of a "screen" 
in a "clal~s processing system" since it does not 
review a demand for payment from the hospital for 
servlcen actually rand'ilrlld. Indeed, if the requestecl 
stay Is denied by the State under its process, the 
servlc,,,, quite posslbly may never be provided and the 
hospital is In any event prOhibited from bllUng for 
them. In additton to relying on the Qo=-only accepted 
meaning of the regulatory language, we find that 
contrary to what the Stale alleged, the prealllble to 
the final regulations does not support the State's 
position that its process would qualify. We also 
conclUde that the Asency's position furthers a &ajor 
~tatutory purpose in lillliting diversions to Yhat can 
be docuaented as actual, rather than estlaated, 
savIngs. 

•	 Flnally, we conclude that .mounts allegedly recovered 
frOG nursing homes as a result of onsite audits do not 
qualtfy for the off"et. The State here failed to 
de~onstrate that the audits In question were not 
routine and that they were undertaken under suspicion 
or fraud or abuse, as the regulation expressly 
requlrlld. 
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St~tutory and relul~torr backKl"OUnO 

Section 1903{s) of the Act provid~$ for reductions In federal 
Hedicaid funding of 3 percent for fY 1982, percent for 
FI 1983. and 11.5 percent for fI 19811. Section 1903(9)(1)(A). 
The section further provides, however, that these percentages 
shall bo:t "reduced ... by one percentage point if the total 
amount or the State's third party and fraud and abuse 
recoveries for the previous quarter 1."1 equal to or exceeds one 
percent of the amount or Federal pay~ent3 the I. the Secretary 
estimates are dl.le the State ... for that prevlolls quarter." 
Section 1903(s){2){C). "Third party and fraud and abuse 
recoveries" are defined as' 

the total aaaunt that State deaonstrates to the Secretary 
that it has recovered or diverted ... in the quarter 
on the basIs or (I) third-pllrty payment, ... , (II) the 
operation or it' State ::ledicald frilud control .mIt ... , 
and (III) other fraud or abu,e control activities ..•• 

Section 1903(s)(5)(A)(i). 

"Diverted" funos from "fraud and abuse control activities" are 
not d~fined In the statute. Regulattons implementing section 
1903(s), however, provide: 

. OefinltLonll. 

For purposes of tnlll subpart __ "Abuse" Deans provider 
practices that are inconsistent with sound fiscal, 
business or ~edlcai practices, and result tn unnecessary 
coat to the Medicaid prograa, or in rei.bur,e.ent for 
service", that are not medIe<lllly nece~"",ary or that fall to 
meet professionally reeognlted standards for bealth care. 

"Diverted funds" means progra= funds not spent because 
clallll' were denied or reduced in amount a, a result Of 
the following: 

(3) Use in claLms processing systems of prepayment 
screens that are-

(ii) Speeiflcally designed to detect fraud or abuse 
and applied to all claillls submItted by all providers or 
by a general category of providers. 
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112 erR '133.203 (1962). 1/ 

the seotlon In the fraud and abuse offset regulations 
pertaining to aUdits provides that fraud and abuse recoveries: 

(2)	 Hay include ... runds recovered as a result of 

(ill	 Audit activities that ~re initiated as a result of 
suspicion or complaint of frllud or abuse (.. but 
not Including ••• fraud. and abuII8 uncovered 
through routine audits) .... 

42 CFR 433.213(b). 

I.	 The Statutory Prerequisites for the Reductions 

The State argued that, before exa.!n!ng whether the State was 
entitled to thO one percent Offset, the Board should flnd that 
the Agency was precluded from initially reducin, Medicaid 
paycents to the State because It raIled to ceet certain 

11	 Regulations implementing section 190)(s) were first 
puolished on Septa.bar )0, 1981 in interim fin'll form, 
which provided for 8 cOlll~ent period. The Agency ~ubsa
quently published a final rule on Septe.ber 3D, 1982. 
47 Fed. Reg. ~33~O. The prulllble to the final rule 
implied that the final rule would apply to the FY 1982 
period by stating that "it is e33ential that the,e regula
tions be finalized In order to complete 'lotionS necessary 
on the FY '82 reductiona." 47 Fed. Reg. at 433118 
(September 3D, 1982). 

The partie, a,sumed thrOughOut the appeal that the final 
regulations pubtt-shed on September 30, 1982 loIould apply 
for the entire period in dispute, even though part of the 
disallowance pertained to three quarters of FY 1982. The 
changes between the 1981 and 1982 vera ions of the regula
tions that are relevant for 01,11' purpose" had the effect of 
lioerall:ln& the Agency's policy as to whether a state 
would be eligible for the fraud and abuse offset, by 
-expand lng- the definition or diverted funds. 47 Fed. 
Reg. at 1133 II (Septellber 30, 1982l. Therefore, we find 
the 1982 regulations to be the applicable authol'lty for 
the entire period of the disallowances. Unless noted 
otherwise, the regulations cited in the decl~ton refer to 
t.he rind rule publtshed on Septelllber 3D, 1982. 
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prereQulsi~e3 provided In section 1903(s) of th~ lct. Tbe 
St~te argued that the Agency faIled to comply with the 
following provision: 

(1)(8) Ho reduction may be ~de under subparagraph (A) 
for a Quarter unless, as or the first day Of the quarter, 
the Seeretary has promulgated and has In erfect final 
regUlations (on an interim or other basis) Implementing 
paragraphs (IO)(C) and (l])(A) of section 190Z(a) (as 
amended by the Medicare and Medicaid Amendments of 1981). 

Section 190](s)(I)(B). The State argued thHt HerA should be 
precluded from taktng the reductions under subparagraph (Al 
becaullc He!"A t1td not properly promulgate final regulations 
implementing these other provisions of the Act. State's 
Opening Brief, pp. 12-13. 

The State presented two argument, as to why HCFA dtd not 
fulfill the atatutory requirement that regulations be 
pro.ulgated to implement paragraphs (10){C) and (13)(A) of 
section 1902(a) of the Act. 2/ fir,t, the State maintained 
that, altho~gh regulations w;re promulgated tn tnteri. final 
ror. at the proper time to tmple.ent these twO provi,ion" 
the,e regulation, "were in conflict with" ,ectton 
1902(a)(lO)(C), because of sub,equent legi,latlon which .ade 
changes in thi, ,ection of the Act. Second, the State lIliIin_ 
tained that the Agency vIolated the Intent of the statutory 
requIrement by not fInalizing Its interIm regulations which 
implemented section 1902(a){ 10)(C). 

The State's first argument that regulations "were in conflict 
with" the ,tatutory provisions was based upon subsequent 
IUllendment, of the Act tn 1982 which, a, explained by the 
State, 1n affeCt rendered ob,olete the regulattons tmple
mentlng section 1902(a)(10)(C) and therefore "statutorily 
overt'uled" the regLllation,. State's Opening Brief, pp. 5-6. 
The State further noted that the later legislation, the Tax 
Equity and Fiscal Responslbll{ty Act (TEPRA), provided that It 
"shall be effective as tf It had been originally included as a 
part arK tbe ortglnal enac~ment of section 1902(a)(IO)(C) of 
the Act. Section 137{d)(2) of TEfRA, PUb. t.. 97-2116. 

21	 These two paragraphs of the Act have no SUbstantive 
coanection to funding reductions under section 1903{s), 
but rather provtde other rule, pertaining to the Hedtcaid 
progroa_, Including rules relating to eligibility r8qulre
oents for the payment of Medtcatd benefits to certain 
individuals. 



_ 6 _
 

We ..eject the State's arBu••"t here that the Interim 
regulations dtd not meet. the requirement or section 1903(,) 
by i.plelllenting section 1902(a)(10)CC). The statutory prere
quisite provided in slIctlon 190)(,) was prllcl,ely and narrowly 
defined: the Secretary mullt have prollluigatll(l regulation.!! 
imJ,llllmenting the two provi!lion5 of the Act by the first day of 
the quarter in which reductions would be taken. The Stoat", 
ad~ltted that the Secretary in fact dtd thi,. Nowhere doe, 
the Act provide that such regulations must then be subse
quently a.ended balled on later legi,lation. If Congre" had 
intended such II. r-Ilsult, It could <lasUy ha". 90 required In 
,ectlon 1903(s) or In other legislation, 

Indeed, ,ection 1903(s)(1)(B) is not silent on the issue of 
the possible effect of laLer legislation, but specifically 
refer, to the implemenLaLlon of ,ectlon 1902(8), ~as amended 
by the Medicare and Medicaid Amendments of 198\." (The 1981 
amendments of the Act were those that created section 
1903(s).) Since the statutory language speolflcally limits 
the relevant amendlllents to those lllade in 1981, It seelllS to us 
an unreasonable Interpretation that the statute also Intended 
to eons1der later amendments, as well. 

The State argued that, since the TEFRA amendments of 1982 
related back to earlier versions or the Act, Congress had 
-legislatively blocked implementation of the reductions· 
authorized by section 1903(191). State's Opening Brief, p. 7. 
As nOted by the Agency, this position leads to the absurd 
result of nullIfying the =aJor purpose of 1903(s) in allowing 
reductions in Medicaid fundIng. If Congress had Indeed 
intended to nullify section 1903(s), It seems reasonllble that 
it would have Instead explicitly repealed section 1903{s) or 
altered the period for which reductions could be taken. 

We also see no ~erlt In the State's argu~ent that the Agency's 
regulations ~ere not properly pro~Jliated since they were only 
l4sued in ·Interl.- ror. and not finalized. The State cited 
the Conrerence Repo~t on the legislation inclUding section 
1903(s) of the Act, ~hich indicated tnat COngreSS expected any 
interim regulations llllpleDlentlng sections 1902(a)( 10)(C) and 
1902(a){ 13){A) to be eventually luued in final forDl. S811 
H.R. Rep. No. 208, 97th Cong., 1st Sess., Vol. II., p. 950 
(1981). Nevertheles3, thllse cOIIIDlents do not alter the platn 
language of section 1903(s), which allows the promUlgation of 
regulations ·on an interim or other basis" in order to tak8 
the rflductione In Hedlcatd runding. 

We therefore conclude that the Agency complIed with the 
prerequ1slte of sllctlon 1903(s) that final reiulatlons be 
promulgated to IlIIple.ent paragraphs (10)(C) and (13)(A) of 
section 1902(1) of the Act. 
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II.	 Diversions from 0 aratton of the Concurrent Has ltal 
Rcvle~ CHR ystem 

A.	 Tne basis for the disallowance 

Tne Agency's prl.ary basis for the disallowance or funds 
allegedly diverted by the CHR 3yste. was that CHR was not a 
"claims proceasing syste~.w as requirea by the fraud and abuse 
offset regulatiOns. The regulations defined the phrase 
"diverted funds· to mean "program funds not spent because 
claims were denied or reduced In amount as a result of . 
eu]s. In claims processing syste~s or prepaym~nt screens that 
81'8-- ••• [s)peclf\cally designed to detect fraud or 
abuse.. "42 eFR JI)).203 (definition of "Diverted 
fllnds"). The AgElney interpreted a "claimg processing system" 
to encompa~s only the processing of the hospital', ~lnvolcB,n 

or bill fer services, that Is submitted to the State Medicaid 
agency for reilibursElllleot. Since the State's CHR systell 
exallined the provision of services b~rore the patient's 
discharge and thus before the hospital submitted an invoice 
for the service' prOVided, the Agency concluded that any 
diversions from operation of the ,ystem were Ine11g1ble. 

B.	 The CHR system 

The State'S CHR system involves a review of a patient's status 
by both the hospital and the State either before or Shortly 
after admission to evaluate the medical necessity of the 
assigned length of hospitalization. Upon admission, the 
hospital assigns an init1al length of stay (LOS) to the 
patient based upon a schedule of expected iengths of 3lay for 
the	 patient'S medical condition and other characteristics of 
the	 patient. The hospital then completes a State form HA-87 
baaed on this information and "end, the form to the State 
lhlreai.l of Ut11I%(11.10" Review (BIJR). The State BUR revlew3 tb8 
form, making its own determination of an appropriate LOS. If 
the State's determination h that the patient's Ildtll\sslon was 
unnecessary or that a shorter LOS ~a3 appropriate, this would 
serve as a ~d8nlal~ of thoso days of hospitalization and would 
ba used to calculate the amount of diverted funds. Whera the 
patient's attending physician recommends sOlie additional 
perlod of hospitalization (an -extension R of the initial LOS) 
foliowing a further review ~y the hospital of the patIent'" 
m8dical status, the State again Qakes It, oYn reviey of the 
need for an extension and may again deny days, which yould 
al"o be calculated as dtverted funds. See State's Appeal 
file, p. 511. ]/ 

l'	 The State's offset claim vas also based on diverSIOns from 
(continued on the next page) 
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c.	 "'nabsls 

At. the outset, It Is l.port-lUll. to understand precIsely what 
the State'S eHR process acco.pllshe,. eRR Is a review or a 
hospital's requested lengths of stay for Its ad.1.5310n5. The 
hosp1tal's requests are made either before or l~edlately 

following Mdalsslon (or before the -extension- of a length or 
stay) and thus are routinely ~de before the hospital bas 
provided the full length of stay requested. Following a 
denial by the eHR process or iI requested LOS, the hospital 
presumably would be deterred from providing denied days of 
service:! because the denial errl:!ctlvely IH'ecludes the hospital 
from billing the State for the services and from reoeiving 
Medicaid reImbursement. The alleged diversion undllr CHIl, 
therefOr'll, r""ults frol:l denials of re(jue!lted, not actual, days 
of !ServIce. Tne diversions as computed by the State are thu" 
e~tiMates of what the denied length of stay at the hO!lpital 
would have cost if the ~ervlces had been providllld and the 
hO!lpital had eventually 30ught Mllldicaia reimbursement for 
those service". 

The fraud and 8bu!l" offset regulations define wdiversions" as 
program funds not spent because of denial!l of cIa I." through 
the	 use In clat.s proces31ng systems of ~repa~.ent screen" 
eeslined to detect fraud and abuse. 2 FR Ii 3.20). We flnd 
that the State's CHR system does not ~et the basIc requIre_ 
ments for a diversIon under the regulations because tt Is not 
a prepayment screon occurring 8$ part of a ·clalms prOCes$lng 
system" and leading to the actual denial of a claIm. The 
regulations clearly contemplate the existence of a "Claim" 
from the ho.spital and the provision by the State of a ·screen" 
in it!l Wolalm~ processing systemW to d"termlne whether that 
claim is abusive. Con.si,tent with the Agency's position, Will 
find that II ·olai/ll" is a demand for payment for ,,@rvices 
rendered, 8" in the case of an Involc@ which the hospital 
presents to the State Hcdtcald Agency. (Webster'" Third New 
IntlllrnationaL Dictionary defines a "claim" to ~c "a demand for 
COalpensatlon.") Tnls, in our view, Is the only reasonable 
Interpret~tion of tne provision at Is!lu" and Is conststent 
wltn tne definltLon of "clal=" In Medicaid regulations as a 

1/	 (continued fro. the ;Jrevlou" pagel 
a predecessor system called a Pre-Dlscheri@ Utilization 
Review system (PDUR). The State alleged that CHR and PDUR 
systems wor~ed si.lDilllrly (State's Opening Brlef, p. 1)), 
and the parties agreed tnat any dlfference$ between the 
systems were not relevant to the Board's consideration. 
Accordingly, the Board's analysis of the CHR system in 
thts decision would apply equally to alleged diversions 
under the PDUR system. 
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vhole. For exa.pl~. although In a dirferent context, program 
reKulation~ elseWhere specifically define a ·clal~w to be a 
-bill for services.- 112 CFR 4117.IlS(b). ile thus rind that the 
State vas on notice that its CliR system would not be eligible 
for the ofr,et sinoe it was not a part of the State's ·clatm, 
processing system.- 5/ 

The State In this appeal never attempled to explain hoW the 
langJage referring to denial of a ·elal~· by means of a 
prepayment screen in a ·clatms processing ~y'tem· could 
reasonably be interpreted to includ~ denials of requested 
lengths or stay under it:! ChI! proces!;. Nor did the State 
spaoifically allege that it relied on any such Interpretation 
in attempting to use the CHR SYiIltelll all a mean.!l of qllaUfying 
for the offset. &/ Instead, as prImary support for its 

2/	 In addition to the actual 1anluage of the regulations and 
the prea.bles (which we discuss at length 1n the text 
below), the State'~ hear1ng exh1b1ts suggest that the 
State aay have had notice of the Aiency'S position by 
beins privy to correspondenCe between the Agency and 
officials from other states. See State's Hearing EX3. A 
and Bj Agency's Hearinll E:u. 11liid 2. Toe Agency's 
response In Harch 1983 to quest10ns raised by states 
concerning the effect of the regulations demonstrates a 
contelllporaneous posItion on the Agency's part that IS 
consistent with the Agency's posItion in this appeal. 

6/ The State did argue during the hear1ng 1n this appeal that 
eHR as one form of a prior authorization process was a 
part of the State'S Medicaid Management Information System 
(MMIS), and hence ..oUld Qualtfy as part or tho State's 
claim3 proctl1:lslng SystiHII. Tr. pp. 26-29. (A3 wa di3cu33 
in the telt below, prior authorizatIon processes require 
approvll.l prior to c1ellvery of certain servicelS.) The 
Agenoy, however. clarified that no Aglllley inlStructlon had 
eVllr inclucled the actual prior Huthorizatlon pro~ess 

ItlSelf as part oC an MHIS. Aa:ency'lS letter to Board or 
July 23, 1986, pp. 3-11. Rll.ther, the KHIS included only 
processlnll thet occurred before the prIor approval process 
and processing that introduced approved authorltat1on 
requests into the system. Tne Agency argued, and wlI 
agree, that this definit10n of MHIS is confirmed by 
relevant provtsions of the State Medicaid Hanual and the 
State'lS own d,ucript1on or CHR. See Asency's Ex. 3 to its 
July 23, 1986 letter and Suta's Appeal File 51",. 
(continued on the next page) 
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po~ition, the State reI ted on a dlscus~ion of qualifying 
screens in the prea~bles to the Interia and final regulations 
ispleaentina the offset. See 116 red. Reg. at 117999 
(September 30, 1981) (preaable to tnLeri .. regulations). 117 
Fed. Reg. at 331111 (Septell.ber 30, 1982) (preaable to ftnal 
regulations). The State noted that prtor authorltation 
processe~, of wnich CHR i5 an elalllple, were listed as non
qualifying screens In the prea.ble to the interim regulations, 
but were not listed as non-qualifying in the preamble to the 
final regulations. (A prior authorization process Is one that 
requires approval from the State prior to delivery or the 
service a$ a prerequisite for relmburselllent. State Medicaid 
Man\1ltl, Agency's Ex. 10.) tho State argl.uHI that sinc", prior 
authorization prccesses were no longer specifically excluded 
from qualifying in the preamble to the final rUle, they shnul~ 

be thought to qualify ",ven in the absence of any express 
evidence in the prealllble discussion of the flnel rule. 

The fun~amental problem with the State's arHument is that the 
reference to "prior authorizatton" in the rerulatory prealllble 
was not a reference to the prIor authorization process Itself, 
but rather to a prepayment billing screen that den ie, clala, 
because of the prior authori~atlon process. Such sc~een~ 

review clai~s for compensation f~om providers to see if 
services claimed had receiveo prior authorization. Clai.~ 
lacking prior authorlzatton would be denied. Thu9, while an 
argument could be .ade that thi9 type of prepayeent biLltng 
screen .Ight now be a qualifying screen because It had not 
been designated a9 non-qual tryIng by the preaeble to the 
final r",gulations, there is absolut~ly no indication anywhere 
in tne preamble to the final ~egulations that the prio~ 

authorizatiOn ravlew Itself could con~titute a prepayment 
sereen for the detection of apuse In a claims processlnr 
system. While we agree with the State that the flnal 
reg\11ations were expanded to Include manual screBns to uncover 
overutilization or lack of medical necessity, ~hose scr",ens 
must take place as part of a Claims processing system after 
the services have baen provided and a claim for ~he services 
actually made. Contrary to the Stete's general assertion that 
the preamble Intended to accept Rpre_invoice_ systems, the 
preamble is consistent throughout In indicatlns that ~creens 

in claill.s processing must review claims for reimbursement for 

6/	 (continued fro. the previous page) 
Moreover, even if the actual prior authorl~ation process 
Itself could be viewed as part of the MHIS, that would not 
nece~~~rILy eean that the procea~ could be vieweo as part 
of the State's Cl8i.s processing sy~tem stnce the HMIS 
serves functions other than purely claims processing. 42 
erR 1133.111, 



- 1 1 _
 

services actually provided. Indeed, the terM "prep~y.ent 

screen" connotes a screen that is perfor.ed just prior to 
p~y.ent in response to a demand for payment for services 
rendered. It doe3 not reasonably refer to a screen performed 
shortly after a patient'S admission to the facility In 
response to the f~Cllity's requested length of stay. 

Fin~lly, if the reirulations had been amended to inclUde prior 
authorl~ation revlews, such a slgn1flc~nt change would 
certainly halle It'arranttHI some form of Agency comm",nt in the 
preamble 'Ind, ind""".;I, explicit recognition in the actual 
language of the regulation. The State here conceded that CHR 
denials would not qualify as offset amounts under the interim 
flnal regulations. We ftnd no basis for conclUding that they 
could qualify under the preamble or langu~ge of the final 
regul~ t I oos. 

we further find th~t the Ageocy's position should be upheld 
because it furthers a lIllIjor statutory purpose. The Agency 
noted that Congress intended diversions to be liMited to what 
can be actually documented as having been fraudulent and 
abusive. The House Report on the legislation which included 
sect ton 1903(s) stated: 

Generally, the intent of the Committee is that recoveries 
must be documented; claims of reduced axpenditures 
~ecause fraud and abu~e h~s boon 'discouraged' would ~e 
coosidered too sU~jectlv. to establi~h the right to a 
smaller reduction to Federal fundings. 

H.R. Rep. No. 158, 97th Cong., 1st S.S3., Vol. II, p. 290 
(198t). 

Tne Agency noted that, prior to this appeal, tt had never 
3pecifically assessed the errlcacr of the State's methodology 
ror computing diversions under CHR, since the State'S systes 
co~ld not in any event qualify under the regulations as a 
"claims processing systeM." 7/ Nonetheless, the Agency 
questiOned whether CHII denials could ever accurately reflect 
the detection of program abuse. Ihe Agency SUbmItted that the 
use of a methodology which only estlmated possible abuse would 

7/	 Tne Agency stlpulated as a general propositIon that under 
the CHR process a claim would have resulted but for a CHR 
denlal. See AgenCy's letter to Board of ~reh 30, 1986. 
However, thls cannot be viewed as a conc.s,ion by the 
Agency that the anticipated clai. in every instance wOwld 
have been equal to what was computed as the CHR diversion. 
For the reasons explained a~ov., the amount of the CHR 
dlv~rsion In many C&S8S would be entirely speculative. 
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raise seriou3 questions whether the alleged diversions under 
CHR had actually been doeumented. Agency's letter of July 23. 
1986, pp. 1-2. Horeover, the Agency specifieelly identlfiea 
exaeple3 of situations under CHR which coul~ re3uit In an 
Inaeeurate measure of unneeessary days of service where the 
hospital reque3t3 an -extensLon- of the initial ~OS. 

!!!., p. 2. 

Tne Agency also questioned whether the type or review that 
takes place in CHN might -involve disagreements in profes
sional JUdgment whIch cannot be siaply assumed to involve 
fraud or abuse- (Allency's letter of July 23, 1986, p. 7) or 
might include matters sueh as coverage of services Which the 
preamble to the final regulations specifically excluded as a 
qualifying screen. ~7 fed. Reg. ~33~4i State's Appeal file, 
p. ~4a. 

In addition to these specific objections to CHR that were 
explained by the Agency, we note that the State's CHR may be 
an inaccurate reflection Of actual program abuse In other 
respeets. It Is unclear from the record how the State'" 
computation of 'Hversions under CHR could take into account 
instances ...here the patients would have tramlferred out of the 
faoility during their denied length of IItay or where their 
medical condition might have improved (or where the patients 
might have died) durinll a denied length of 3tay. It Is alsO 
possible that the hcspltal could have changed ite reQuested 
trentlllent plans and lowered tht! anticipated lenilths of stay 
through the hospital'a own re_evaiuatlons. It 19 alsO 
possible that facilities might feel lncl\ned to request 
Inflattld or overly Ions extensions Of lenllthll of stsys if they 
know they still will have ti~e to ~odify their treatment plans 
If tne extension request ls dtlnled and no reimbursement would 
be lost as a consequenee. The need to adequately document 
divtlrsions ana to avoid 3pcculatlon and 9ubJectlvity rtlgarding 
the a.ounts diverted supports the Agency's position that the 
div@rsions can re9ult only fro. reductions or denials of 
actual claim3 for lIervices rendered. ~I 

In concl~ston. whIle the State's CHR process =ay have been 
oo..endable in that It perforaed valuable utilization control 
funotIons for the prollraa and .ay even have prevented the 

81	 Other types of prior authoriztltion 9Y9tems such as those
 
Identified in State H@aring Exhibits A and B (prior
 
authoritation ayatems for adllli9910n or continued stay
 
in a skilled nursina facility or an Intermediate care
 
facillty) mlght be aven lIlOre problematic in tarllla of
 
eomputlng amounts Of aotual program abuse.
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actual provision of unnecessary services, such ~ system is 
simply not ~~at the offset regulations authorize. it 

III. Onsite Audits of Nur$tng Ho.es 

The State arsued that amounts recovered fro. certain onsite 
audits of nursing ho~es should be considered as -recovered
fundS to count towilrd the fraud and abuse offset. The State 
milintalned that the audits resulted in countable recoveries. 
$ince they fulfilled the purpose of the fraud and abuse regu_ 
lations. There were two rea$ons cited by the State for this. 
First, the State annually audited approximately one third of 
all nursing homes, an am.ount In Illlcess of a 15 percent level 
~hich federal regulations had once required states to audit. 
Second, the Stlilte alleged that Its auditing Of the homes was 
oonducted under a Kgeneralized $uspicion of abuse K and that 
one factor used in determining whether a partloular home 
should be audIted was whether it was classified as a Kproblem 
nome. State's Opening Brief, p. 18. n. 9; State's letter to 
Board of MKy 12, 1986. 

The fraua and abuse offset regulations require that funds 
recovered as a result of audit aotlvities .ust ba -initiated 
as a result of suspicion or complaint of fraud or abuse.

2 CPR 1I]].21)(b). The reiulatlons further spaolflclll1ly 

~I Our decision ultimately rests on the type of proces$ at 
issue and not specifically on the technioal fact that the 
CHR process occur$ prior to the hospital's submission of 
an Invoioe. In a companion decision, ...hlch ...e alao issue 
today, ... e eonclude that a lll~(jieill necessity review that 
occur~ after the hospital renders the servioe~ and 
follo ... 1ng a1scharge may quality a~ a propayment soreen 
under the regu.latlon9 even thou.gh the revllllw tlilkes place 
prior to the aetual sub:llission ot an involoe. See 
Maryland Department of Health and Mental Hygiene:-Deciaioo 
No. 812, November 19, 1986. We found 10 Karyland that the 
faotll clearly sho...ed that the revie... io que$t[oo, just ~ 
the invoIce, "'a3 an as~antlal part of the proce3310g of a 
hospital's de~nd for oo~eo$atlon for days of 3ervlcea 
actually rendered, and all sueh. fits within the co~only 

aecepted or plain ~eanlnl or -clal.- and -clai:lls 
processing,- In addition to finding the State'a position 
con$istent with the language of the regulattons and the 
preambles, we noted that tnere ...as no question that 
Maryland's review furthered legIslative purposes of 
particular concern to the Agency stnce, under Maryland's 
proceaR. the State would only receive oredit for 
documented actual savings to the program. 
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e(cl~de fra~d and ~bu~e uncovered "through routine aujit~." 

1d.	 w~ concluae that the State'~ on~ite aUdits Of nurslng 
hOmes were "routine," as the tel'. Is used in the regulation, 
and In any eVent were nOt "tnitiated as a result Of suspiCion 
or complaint of fraud or abuse." lQl 

The State's polley of ilouditing one third of all nur3ing hOllleiS 
annually does not d'UloniStrate to us that the audits were any 
alore than "routine" and does not demonstrate that they were 
~ndertllken "as a result of suspicion or cOlllplaint of frl:l~d or 
abuse." The federal requiremont that 15 percent of prOViders 

101	 The State made the point that a~dit actiVities need not
 
actually ne "initiated a3 a reiSult of suspicion 01'
 
complaint of fraud or abuiSe," ~ince the regulation only
 
listed such a~dlt activities as an e%aeple of what frau a
 
and abuse recovflri<!s "lila! include. . . .• (Emphasis
 
added). The State thus _Intalned thllt "[tlhe regula_
 
tiOniS are silent as to whether other audit related
 
recoveries can be counted." State's Opening Brief,
 
p. 18. Alternatively, the State arg~ed thllt, even if thll 
regulation were to be interpreted as requiring that 
audits be initiated because of suspicion or complaint of 
fr&ud or abuse, the State here fulfilled such a req~ire

alent, since the large number of audits Which the State 
undertook implied that such audits were "conducted under 
a generalized suspicIon of ab~iSe." .!.9.., p. 18, n. 9. 

we disagree ~ith the State's arlument that, under the 
relulations, aUdit recoveries need not be "initiated as a 
res~lt of suspiclon Or complaint of fraUd or ab~se.- The 
regulation indicated merely that fra~d and abuse 
recoveries may include diverted funds or funds recovered 
under three speolfied circumstances, Including audit 
recoveries. WhIle the reiulatlons use the term "may" In 
deSCribing acceptablll recoveries, W~ do not necessarily 
conclUde that they Intended to authorize further ~nlisted 

circumstances IoIhich alight q~allfy as recoveries. the 
better reading is that the State is limited to methods 
specll'tcally ident.ified and merely has the option to 
choo$e among them. Moreover, the regulation Is clear 
that if a state specifioally chooses to count the 
recovery of funds from audit activities toward the one 
percent offset, only one type Of a~dit act.ivities Is 
oountdble, those "inftiated as a result of suspicion or 
complaint of fra~d or abuse." Thus, even if the listin. 
Of -aUdit activities" as one type of recovery could 
so.ehow be read as non-eXClusive, the stated require.ent 
of what particular audit recoveries mIght qualify is 
clearly mandatory. 
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partIcipatirlS lrl the MedIcaId prOS ram tie aUdited, 112 eFR 
1I"7.293(a) (1980), "as no longer in effect. for t.he period irl 
dIspute, so the State clearly was not exceedIng any ext sting 
r"quiremerlts. Even If the regulatiorl had relQllned in effect., 
however, the rule by its own ter~s va~ lIleant t.o be K minimal 
auditing requirement, not a definition of a "routine" errort. 
Furthermore, the fact that the State audited sOllie larger 
percentage of home~ t.han once required by regulation does not 
make such audlt.s other than routine. rhe record indlcat.es and 
the Stat.e did not. dispute that It.s regular practIce ~as to 
audit one third or the nursIng homes. St.ate's Appeal File, 
p. 6a (Agency's Final Report). While the percan\..agO! audited 
may have been greater than in some ot.her ~tates (a point not 
substantiated in the recordl, this particular quantity of 
audits was clearly the State's "rout.lne" which was followed 
year by year. ~.; State's Op'1HI1ng Brief, p. 18. 

The State argued that the practice of auditing one_thIrd of 
tne nursing homes fulfilled t.he reQuirement that they be 
undertakan as a "result of suspicion or co.plaInt of fraud or 
ab~se," since the aUdits were "conducted under a aeneralized 
suspicion or abuse." State'" Opening Brier, p. 18, n. 9. The 
St~te presented no documentary or other evidence to support 
this statement. As argued by the Agency, to accept ror 
purposes of the offset audita which were conducted under ~ 

"generdlized $uspiclon of abuse" would render meaningless the 
regulation's requirements. Any and all audlt.s could be 
described a, being undertaken unoer a "generalized" suspicion 
of abu'e, slnoe one purpose of any audit wo~ld be to identify 
\..he ~abuse" that might eJ(lst in IIny prOllram. 

The State's argument that II "probletll home" factor is used in 
deciding whioh nursinll home~ "hould be audited also does not 
demonstrate to 1.1' that the State', aUdits or nursing homes met 
the regUlatory requirements. In a lIlemorandulll prepared for 
this appeal, the State's Chief of Medical Assistance Nursing 
Home Audits stated that during the period OctOber 1, 1981 
through Septelllber 30, 1983 (correspondi!)! to most of the tIme 
in dispute), "too IIliny field audits were selected" by the 
State'S usual aethod for deterllllnl!lg which of the State's 
nursing ho.es should be field audited or "desk audited." 
AttAchment. to State" May 12, 1986 letter to Boara. Since 
there were "not eno~gh staff resources to cover all fIeld 
audIts selected," tne writer of the memorandum explained that 
bis agency "randomly deter.lned" which homes that were 
Initially Intended for field audit vere Inst.ead only desk 
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audited, based upon ~crlterla such 8S problem home~, tl~lni, 

the regional location of the facility, or the reporting period 
last field audited." 11/ 

In respon~e to specific Questions by the Board as to the 
significance of the problelll home factor, thc State's, couosel 
at the hearing estimated that five or ten percent of hOllies 
subject to rteld audits were selected because or the problem 
hoce hctor. Tr., p. )8. Even If we accepted this undocu_ 
lIIanted estimate, It Ls apparent that the State could not US8 
the proble. home factor as a basla for viewing all of the 
hoccs audited as lIIeetlng the regulatory requirements. 
Moreover. even for those audits which the State might have 
docu.ented as having actually involved problem hOllle~. the 
State did not present enough information about the ~problem 

ho~e" criterIon and how it was applied to enable us to 
determine whether the audit of SUCh homes could qualify aa 
being Initiated as a result of suspicion or complaint of fraud 
or abuae. The State, for example, did not even explalo 
specl!"1Clllly holo' it defincd a "problem hOllle." 

Accordingly, on the basis of the foregoIng, we conclude that 
amounts recovered from certain onsite audits of nursing hOllies 
dO not qualify as "recovered funds" for purposes of the fraUd 
and abuae offset. 

111 The State appeared to _inuln that the determination 
here to field audit less nur~lng homes than Initlally 
expected did not cause the State to ~udlt leas than the 
usual one_third level of homea. Sec Tr., p. 311. While 
no evidence was presented by the State on this 133ue, we 
note that this couClusion is difficult to under3tand, 
s\noe, as explaIned by the State, whether a facility was 
a "problem home" lola!! one of "everal factors exam.lned in 
reducIng the number of homes initially selected for field 
aUdit. The me~orandum presented by the State clearly 
indioated that the nU~ber of homes originally selected 
for field audit ~as based upon the State'S usual practloe 
(whlch was presumably to audlt one-third of ho.es) and 
the State needed to reduce this number of field audits 
during the specified period bacause of a shortage of 
resources. 
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Conclusion 

For the r~asons discussed above, we uphold the Agency's 
disallowance in full. 



Donald F. Gll.rratt "'-- 

Pre3iding Board Member
 


