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DBCISION 

Knox County Economic Opportunity Council, Inc. ("grantee") appealed on 
May 8, 1978, from the March 15, 1978, determination of the Chief, Tech­
nical Assistsnce Branch, Off-1ce of Financisl Management, OlillS, Region 
IV, disallowing $6,818 ~lich he found was expended in excess of the 
authorized hudget for grantee's program yesr I (PY I) Head Start grant. 
t:rsotee's appeal was filed late because, in accordance with iostructioos 
included with the March 15, 1978 disallowance determination, grantee 
initially addre.sed ao appeal to the Region IV OHDS Audit Board of 
Appeal., which was no longer in existence. Grantee's appesl was filed 
within 30 days of a letter from ORDS which notified grantee that the 
inio~al appeals procedure had been abolished and gave it correct infor­
,natioo regarding appeals to the Departmental Grant Appeals Board. The 
record in this case consists of grantee's application for review; the . 
Agency's response to the appeal, dated July 7, 1978; grantee's response 
to t he Roard's Order to Develop Record, dated December 19, 1978; the 
Agency's response to the Order to Develop Rccord, dated January 10, 
1~79; grantee's response to the Board's Order to Sbow Cause, dated 
April 25, 1979; and the Agency's belated response to the Order to 
Show Cause, dated June 6, 1979. 

The basic facts of the case, confimed by the parties' responses to the 
Orders, are as follows. In August 1976, t he next-to-the-last montb of 
its PY I grant. grantee requested and received oral approval (confirmed 
in writing the next month) to buy tbree vans for its Head Start program. 
Acting on the oral approval; grantee contracted in the same month to 
purchase the vans at a total cost of $17,295. Grantee made a deposit 
on tbe vans at the time it contracted to buy tbem, aod paid the balance 
on delivery io October 1976, the first oontb of its PY J grant. Grantee 
charged $10,477 of the cost of the vans to its PY I grant, that being 
the amount of unexpended funds in that grant account at the time the 
vans were delivered, and charged the remaining $6,818 to its PY J 
~ rant .. 
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The Agency'. position is that the $6.818 cannot properly be charged to 
the PI J grant since grantee contracted to buy the vans in PI I. and 
that therefore the entire co.t of the van. must be shown as a charge 
to PI I. re.ulting in expenditure. in excesa of the amount budgeted 
for PY I which must be disallowed. Grantee concede. that it may not 
charge amount. in exce•• of that budgeted for any grant. but contends 
that the COlt. in question were properly chargeable to PY J. 

The Order to Develop Record and the later Order to Show Cause both noted 
that the disallowance .e....ed "harsh and contrary to cOlllllOn .ense... in 
view of the ••• necessity of the vans and the availability of program 
year J fund.... but obaerved that there might be soae cleer requireaent 
binding on grantee which would coapel the Board to deny the appeal. 
The Order to Develop Record called for briefing on a number of care­
fully defined que.tion•• The· Agency's re.ponee was clearly unper­
suasive and unaati.factory. The Order to Show Cau.e spelled out at 
length the inadequacy of the reply and again invited briefing on 
issues plainly identified. This time the Agency made no pertinent 
response to the key question•• 

As has been pointed out in the Order to Develop Record and the Order 
to Show Cause. many regulatory provisions on which the Agency relies 
as a basis for the disallowance are either mis-cited or do not relate 
direcLly to the issue in di.pute. The Agency also cited Section 3 of 
the terms and conditions of the PI I grant, which states. in pertinent 
part. that "(e)xpenses charged against program funda may not be incurred 
prior to the effective date of the grant •••• " This provision would not 
appear to be controlling with reapect to the queation presented here 
whether grantee can properly charge certain costs to the PI J grant •. 
however. Even if the same provision appears in the PY J grant term. and 
conditions, there is a serious question as to whether it would be 
legally enforceable since it was not published in the Federal aegister 
1n accordance with 42 U.S.C. 2928f(d), which requires the publication 
of all rules. regulations. guidelines, and instructions for the Read 
Start program (among other programs) at least 30 days prior to their 
effec':~ · ·: ~ ......_. ocncy was requested to brief this question but 
did not do 80. 

While there was, on the one hand, no cl~ a r shOwing of a basis for 

the disallowance, the Agency did not dis pute, on the other hand. that 

its behavior was so ....biguous that grantee might reasonably hsve 

taken it to mean that the Ae G,\cy approved its "Q. of PY J funds. 


The Order to Show Cause noted that, because of the manner in which 

grantee's request to purchase the vans and the Agency's reaponse 

granting that request were worded, grantee might have understood 

the Agency's response aa authorizing the purchase of the vans 

from available funds not restricted to PI I funds. Grantee in 

its rea pause to the Order asserted that this was indeed the case, 
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stating that "[tlhe K.C.E.O.C. concedes that we had not obtained specific 
approval to defer the additional cost to Program Year J as the Regional 
Office informed us we should have after the fact though at the time 
the approval was requested and received it was assumed that the Vans 
could be purchased from any funds available." Even a.auming that thi. 
was not what the Agency intended, grantee should not uDder theae circu.­
stances be penalized for thia failure of comaunication between the Agency 
and itself. 

The Order to Show Cause also suggested that if grantee had in ita Py I 
account at the time purchase of the vans vas approved only a s.all sua 
which was obviously insufficient to cover the co.t of the vans, and 
if the Agency wu aware of that fact, it might be inferred that the 
Agency intended st tha tl_ to alloy tbe use of Py J fund. a. well. The 
Agency's reapon•• neith.r acllll1tted aor deni.d that the Agency had ltao¥­
ledge of the ..aunt of funda left in grante.'s grant eccount. Docu­
mentation furnished by the Agency in rea pons. to the Order only shows 
budget information and not funds expended to date. In any event, the 
Agency in its reaponse argued that the Regional Office is not responsi­
ble for keeping track of a grantee's expenditures. While thia may be 
true as a general proposition, given the fact that the purchase of 
several vans entailed a fairly large aua for a year-end expenditure, 
it i. not unreasonable to expect the Agency to have inquired into how 
grantee intended to finance the purchase if the Agency intended to 
enforce a rule that only PY I funds could be used. 

The Agency's behavior could also have beeu reasonably taken as consti ­
tuting approval for the purposes of 45 CPR Part 74, App. F, Para. G. 7 • . , 
which requires Agency approval of equipment purchases. A reading of 
this provision as requiring separate approval of the use of PY I and 
Py J funds to purchase the vans seems unduly nsrrow in view of the 
apparent purpose of the provision simply to assure that a grantee doea 
not use Federal funds to malte an investment in durable goods of limited 
use to the grant. 

The use of PY J funds in this case appears, moreover, to be consistent 
with 45 CFR Part 74, App. F, Para. B.4.(a), which states that s cost, 
to be allowable, must be allocable if it is incurred specifically for 
the grant. Grantee asserted, and common sense seems to bear out, that 
the vans "were principally of benefit to the program year J grsnt and 
until they become no longer useful." (Response to Order to Show Cause, 
p. 2.) Thus, the cost of the vans was incurred specifically for the 

Py J as well as the PY I grant within the meaning of Para B.4.(a). 




Grantee reque.ted and obtaIned pera!sslon to purchaae the vana 1n 
queatlon. It had a l ..lti..te need for thea and a.ked peralaaion 
near the and of a progr.. year. Purauant to the authorization, it 
ordered the .ana, aakin~ A nu.n payaent out o~ thL r urrent year. 
Taking delivary, aa vaa aurely to he antICipated, in the succeedina 
progra. year, it peid pert of the balance out of that succeeding progr.. 
year', funda. Grantee apparently balieved in good faith, and reaaonably 
so, that that i. what It was authorized to do. 

Th. Agency ha••bown no reason vby Ita own _biguo",a behavior .bould 
have been conatrued dlfferently, nor any reaaon vby grantee's apparently 
reaaonable behavlor ahould he penallzed. Clearly, no al.ua. of federal 
funda ha. occurred. Our deci.ion rest. on the Reglon'. lack of re.poualv.­
ne8. In brlefing to thi. Board on .peclf1c que.tlons aaked as vell aa 
on its responalbillty for the aab1guou. altuatlon created In ita dealinga 
wIth the gunt... AccordIngly. _ auataln the appeal and aet aaide the 
dIsallowance. 

/ s / 	 Francis D. DeGeorge 

/ s / 	 Thomas Mal o ne 

/ s / 	 Malco lm S . Maso n 
Panel Chairman 


